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The Reader Writes 





Merit’ Rating 


Sr: 

The leading article in your September 
issue, “Unemployment Insurance and the 
Corporation,” proceeds upon an assumption 
which seems to me thoroughly unjustified. 
It says, “It is obvious that a law designed 
to ease unemployment should accord some 
measure of advantage to the firms which 
do not have fluctuating payrolls.” Why? 

Why is it obvious that there should be 
discrimination between taxpayers? Mr. 
Stone, the author, attempts to answer this 
question by the single statement: “The 
theory behind merit rating is that those em- 
ployers responsible for the unemployment 
pay for the benefits resulting from the claims 
of their former employees.” 

There are so many fallacies in this argu- 
ment, and so many inequitable results flow- 
ing from it, that it is difficult to know where 
to begin. 

Is an employer in a seasonal industry “re- 
sponsible” for unemployment among _ his 
employees? Can a building trades contractor 
employ outside bricklayers in the winter- 
time? Can fishermen ply their trade in the 
winter, or oystermen during the summer? 
Can the egg company to which Mr. Stone 
refers employ a full staff in off seasons? 
Can summer resorts remain open in the 
winter? Obviously not. They are types of 
business essential to our economy but neces- 
sarily seasonal in nature. They are not re- 
sponsible for the lack of stability of their 
personnel. If responsibility must be assessed, 
it should be placed, not at their door, but 
at the door of society itself. 

Our society demands buildings, fish, 
oysters, eggs and vacation resorts. Why 
should we penalize those who attempt to 
supply these.demands? 

I submit that the so-called “representa- 
tives” of industry who are demanding the 
perpetuation of merit rating are not truly 
representatives of industry or business as a 
whole, but only of a small cross-section of 
such great industries as the insurance com- 
panies, the utilities and other “stable” indus- 
tries. That they are stable is due, not to 
their own foresight, but again to the nature 
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of our social structure. They are entitled to 
neither credit for their stability nor to merit 
rating as a reward. I suggest that the small 
and seasonal employers are being misrepre- 
sented by these “representatives,” and to 
their detriment. 

The evil effects of merit rating are felt, 
not only by the small or seasonal employers, 
but by the employees as well. As Mr. Stone 
says, many employers (far more than Mr. 
Stone indicates) attempt to prevent the pay- 
ment of benefits to all former employees, 
merely to preserve their “merit” rating. 
This has been carried so far in many in- 
stances as to destroy the effectiveness of the 
act by depriving deserving claimants of their 
benefits, if not permanently, at least during 
the period of unemployment during which 
the benefits are most sorely needed. 

Merit rating has also had the effect in 
many cases, not of stabilizing employment, 
but of stabilizing unemployment. Employ- 
ers who receive orders for production in 
excess of the capacity to which their pres- 
ent personnel is geared, have frequently re- 
jected these orders rather than hire addi- 
tional workers whose ultimate layoff would 
increase their unemployment compensation 
contribution rate. 

Furthermore, merit rating has served as a 
political football, since it constitutes a 
“legitimate” device for “paying off” indus- 
try or, at least, the articulate leaders of in- 
dustry. For example, in 1948, when we in 
New Jersey adopted a program of temporary 
disability benefits, we also adopted, in con- 
junction with it, a greatly liberalized pro- 
gram of merit rating which has cut the 
contributions to the unemployment com- 
pensation fund of our state’s employers by 
about $28,000,000 a year. This reduction of 
income, coming simultaneously with the re- 
moval of three fourths of the workers’ con- 
tributions (which were transferred to the 
temporary disability benefits fund) now 
threatens the ultimate insolvency of our 
state unemployment compensation fund, 
which up to now was the strongest in the 
country. 

It may be argued that merit rating is 
necessary to prevent the reserve fund from 
growing too large. However, reduction in 

(Continued on page 1142) 
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The Enlightening Proviso 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


“Much trouble is made by substituting 
other phrases assumed to be equivalent, 
which then are reasoned from as tf they 
were in the Act.”—Mr. Justice Holmes, 
dissenting in Northern Securities Com- 


pany v. U. S., 193 U. S. 197, 403. 


ASES decided under Section 8 (b) (4) 
(A) of the NLRA are now beginning to 
duplicate all the confusion and conflict at- 
tending the common-law secondary boycott 
cases. In the present writer’s opinion—an 
opinion based on reasons given in previous 
“Developing Law” articles '—the confusion 
and conflict is owing essentially, not to any 
fault inherent in the terms of the statute, 
but to the gratuitous introduction of terms 
not found in the statute. A twofold argu- 
ment has been advanced herein in previous 
articles: First, that a careful analysis of 
all of the relevant section of the Taft-Hartley 
Act will yield coherent results which can 
be applied without resort to legislative his- 
tory for clarification; second, that in these 
circumstances resort to extrinsic evidence 
of Congressional intent is not justified un- 
der traditional—and practical—rules of statu- 
tory interpretation. 


In last month’s JOURNAL, however, Mr. 
Tower took issue with both branches of this 
argument.? He disputed that coherent re- 
sults can be gathered from Section 8 (b) (4) 
alone, arguing that the proviso at the end of 
that section is virtually meaningless. He 
states that the theory of interpretation ad- 
vanced herein, or at any rate its result, how- 





ever attractive, “just ain’t so”; that it 
reaches “right” results, if any, only acci- 
dentally; and that, followed to its logical 
conclusion, it raises more questions than it 
answers. 

The present writer believes that 
quacy in his own prior exposition is partly 
responsible for some of the differences be- 
tween him and Mr. Tower; accordingly, an 
attempt will be made to describe in more 
detail what Mr. Tower is pleased to call the 
“proviso theory.” Other differences are 
owing to a failure on the part of this writer 
to set out systematically the scope of 8 (b) 
(4) (A) as it would exist if the “proviso 
theory” were accepted; accordingly an at- 
tempt will be made here to sketch sys- 
tematically the view of the law which results 
from application of the “proviso theory.” 
After analyzing the text of the statute and 
describing briefly the way in which the 
NLRB has been interpreting that text, the 
proviso to 8 (b) (4) will be integrated with 
the rest of the section and a systematic ac- 
count of the consequences of that integration 
will be given. Finally, the article will con- 
clude with a point-by-point discussion of 
such of Mr. Tower’s criticisms of the 
“proviso theory” as have not earlier been met. 


inade- 


Textual Analysis 


Since this is largely an essay in statutory 
interpretation, the exact words of the stat- 
ute should be before us. Section 8 (b) (4) 
(A) of the National Labor Relations Act 





1 See 1 Labor Law Journal 339, 835 (February 
and August, 1950). 
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declares it an unfair labor practice for a 
labor organization or its agents “to engage in, 
or to induce or encourage the employees of 
any employer to engage in, a strike or a 
concerted refusal in the course of their em- 
ployment to use, manufacture, process, 
transport, or otherwise handle or work on 
any goods, articles, materials, or commodi- 
ties or to perform any services, where an 
object thereof is: (A) forcing or requiring 
any employer or self-employed person to 
join any labor or employer organization or 
any employer or other person to cease using, 
selling, handling, transporting, or otherwise 
dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to 
cease doing business with any other person.” 


At the end of Section 8 (b) (4) there is 
a clause—the famous “proviso’”’—stating that 
“nothing contained in this subsection (b) 
shall be construed to make unlawful a re- 
fusal by any person to enter upon the 
premises of any employer (other than his 
own employer), if the employees of such 
employer are engaged in a strike ratified or 
approved by a representative of such em- 
ployees whom such employer is required to 
recognize under this Act.” 


Paraphrased as briefly and broadly as 
possible, paragraph (A), so far as relevant 
here, makes it an unfair practice for a union 
(1) to call a strike or (2) to induce or en- 
courage employees of any employer to strike 
or otherwise refuse to perform regular 
duties, where an object of such action is to 
force or require any employer or other per- 
son to cease dealing with any other em- 
ployer or person. ° 


Before we become engaged in the variant 
interpretations of the language of the stat- 
ute, let us consider the meaning and implica- 
tions of the language. 


First: In what ways may employees be 
induced to refuse to perform their regular 
duties? 


Picketing is one form of inducement. 
Whenever a picket line is set up, even 
though the placard may state only that the 
picketed establishment is unfair to organ- 
ized labor, it causes employees who would 
otherwise be entering the picketed establish- 
ment in the regular course of their employ- 
ment to think twice about doing so. If 
these employees are themselves union mem- 
bers, they will probably not enter, unless 
there is friction between their union and the 
picketing union. In fact some union con- 
stitutions and bylaws establish penalties for 
members who refuse to recognize picket lines. 
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Blacklists are another form of induce- 
ment. In a dispute between union (U) and 
employer (A), if U advertises in an appro- 
priate publication that A is “unfair,” mem- 
bers of other unions may be induced to 
refuse both to purchase and to work on A’s 
product. Note that this refusal need not 
necessarily, as is normal in the case of 
picketing, be located at the site of the em- 
ployer with whom the union is primarily dis- 
puting. Probably more often than not the 
refusal to work induced by a blacklist will 
occur at the establishment of the secondary 
employer—the employer of those who have 
been induced by the blacklist to refuse to 
work. This observation should be kept in 
mind because of its relevance in the forth- 
coming detailed examination of the terms of 
the proviso quoted above. 


Other forms of inducement more or less 
related to the foregoing are hot-cargo letters 
and direct contact between persons associated 
with the primary dispute and others—as, for 
example, where an agent of U gets in touch 
with workers whose employer deals with A 
and directly tells them to refuse to work on 
products coming from A. 


There can be little doubt, I assume, that 
all these forms of inducing refusals to work 
fall well within the “induce or encourage” 
clause of Section 8 (b) (4). However, in- 
ducement or encouragement of a refusal to 
work is not sufficient, although it is neces- 
sary, to create a violation of the section now 
under consideration. The inducement or 
encouragement of a refusal to work must 
have as an object “forcing or requiring” any 
employer or other person to cease dealing 
with any other employer or person—in 
short, one of the objects must be the ruptur- 
ing of a business relationship. 


The second preliminary inquiry must 
therefore concern itself with the meaning of 
the objective which has been paraphrased 
here as the “rupturing of a business re- 
lationship.” 


In the absence of any qualification in the 
statute, one can only apply the statute 
straightforwardly in accordance with its ex- 
press terms. Those terms are exceedingly 
broad; the statute seems to cover the rup- 
ture of any kind of business relationship. 
No other conclusion seems valid when one 
takes in the full sweep of the language. 
Prohibited objectives include forcing or re- 
quiring one person not only “to cease using, 
selling, handling, transporting” the products 
of another producer; mot only to cease 
“otherwise dealing in the products of any 
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other producer, processor, or manufacturer”; 
but also “to cease doing business with any 
other person.” 


Stopping at this point, there can be no 
doubt, once this language is conscientiously 
read and understood, that the Congress 
meant by it to prohibit strikes and induce- 
ments whenever they had as @n object the 
rupturing of any kind of business relation- 
ship. If this conclusion does not naturally 
follow from the explicit statutory terms just 
quoted, then, indeed, there is no room for 
ordinary understanding and logic in the law; 
in fact the whole legal structure must be 
dismissed as a senseless mess. For if the 
foregoing statutory provisions are not clear 
and unambiguous, no wording can be. And if 
they are clear and unambiguous—and if, in 
spite of their clarity and coherence, they are 
not to be straightforwardly applied—then it 
must follow that the command of the legislature 
is of no moment. And if the command of the 
legislature is unimportant, the law binding 
on the people of the land must be the 
product of the impulse of whatever persons 
occupy administrative or judicial posts. 


The position taken here, as will be ex- 
plained presently in more detail, is that, 
while paragraph (A) does clearly go as far 
as has been described hereinabove, the stat- 
ute as a whole does not go that far. But 
this qualification, it must immediately be 
added, rests, not on any conclusion derived 
from resort to such extrinsic matter as the 
legislative history of the Taft-Hartley Act, 
but, instead, on further matter contained in 
the statute itself... That further matter, 
softening the impact of paragraph (A), is 
the proviso to Section 8 (b) (4). However, 
analysis of the meaning of paragraph (A) in 
the light of the proviso must wait its turn. 
The first project is to analyze the position 
taken by the NLRB and some courts in 
regard to the interpretation of paragraph (A). 


NLRB Approach 


Since the NLRB approach: to 8 (b) (4) 
has been described in previous articles,’ it 
need only be summarized at this time. The 
National Labor Relations Board insists that 
the language of paragraph (A) cannot be 
applied without recourse to the legislative 
history of the act. After analyzing the legis- 


lative history, it concludes that the Congress 
meant to outlaw only “secondary boycotts.” 
And so, under this approach, the problem 
for the deciding agency when a case is 
brought under Section 8 (b) (4) (A), is no 
longer whether or not the facts alleged as a 
violation come within the language of the 
section; the problem is, instead, whether or 
not the facts add up to a “secondary boycott.” 


As a consequence of this approach, cer- 
tain activities falling clearly within the 
prohibition of the statute have been held non- 
violative thereof. The Sterling Beverages 
case is an example.* Local 807 of the truck 
drivers’ union insisted that its members 
should operate Sterling trucks in New York 
City, and picketed those trucks at the Rup- 
pert dock in the city. Employees at the 
docks refused to handle the trucks, the re- 
fusal being induced by the picketing. 
Naturally, the business relationship between 
Sterling and Ruppert was ruptured. For the 
NLRB the picketing was “primary” when 
restricted to the times when Sterling trucks 
were at the docks, and therefore privileged; 
the picketing was “secondary” where en- 
gaged in while Sterling trucks were not at 
the docks, and therefore, to that extent, un- 
lawful under Section 8 (b) (4) (A). 


With this decision, let us compare the dis- 
position by the Board of those cases involv- 
ing the picketing of nonunion subcontractors 
at construction, projects where other workers 
were union mén. In Gould & Preisner;’ the 
Board held it unlawful for an AFL trades 
council to cause the picketing of a project on 
which a nonunion electrical contractor was 
engaged. As a consequence of the picketing, 
union men employed by other contractors 
refused to work. When the picketing 
ceased, the union men went back to work. 


It is submitted here that no essential dis- 
tinction can be established between Gould 
& Preisner and all the picketing in the 
Sterling case. Both cases involved the same 
type of original dispute; both involved 
picketing designed to make union men re- 
fuse to work; both ruptured pre-existing 
business relationships. Undoubtedly the 
picketing was at least as “primary” in Gould 
& Preisner as it was in Sterling, if not more 
so, although we have the Board’s word for it 
that trucks are “ambulatory places of em- 
ployment.” * 





®See especially 1 Labor Law Journal 339, 
34iff. (February, 1950), and 835, 836ff. (August, 
1950). 

*2 CCH Labor Law Reports (4th Ed.) { 10.060, 
90 NLRB, No. 75. 


The Developing Law 


52 CCH Labor Law Reports (4th Ed.) { 8827, 
82 NLRB 1195. 

* Teamsters Local No, 807 and Schultz Re- 
frigerated Service, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) { 9462, 87 NLRB, No. 82. 
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But the similarity of the cases is not the 
perception of this writer alone; it has been 
perceived also by the Court of Appeals for 
the District of Columbia, which reversed 
the Board in Gould & Preisner. The court 
held that the picketing was “primary,” and 
therefore not violative of 8 (b) (4) (A)." 


Readers may be pardoned if they are be- 
coming confused by the course of this analy- 
sis. There is, however, no relief in sight. 
As a matter of fact, more confusion is in 
store. Consider the Langer case.* There, as 
in Gould & Preisner, a construction project 
was picketed because one of the subcon- 
tractors did not hire union electricians. In 
consequence, union carpenters walked off 
the job. The NLRB held there, as it had 
in Gould & Preisner, that the union respon- 
sible for the picketing was guilty of an 
8 (b) (4) violation. Moreover—and this 
must be emphasized—the Court of Appeals 
for the Second Circuit upheld the NLRB.’ 


Now, if the Sterling, Gould & Preisner and 
Langer cases are indistinguishable on their 
facts, as is argued here, a rather pretty pic- 
ture of confusion exists. The NLRB itself 
has not decided them all in the same way. 
The Court of Appeals for the District of 
Columbia has held, contrary to the NLRB, 
that the picketing of a construction project 
in the circumstances described does not vio- 
late 8 (b) (4) (A). And the Second Circuit, 
per Judge Learned Hand, has flatly disagreed 
with its counterpart in Washington, D. C. 


It would be well at this point to refer to 
the words of Mr. Justice Holmes which are 
quoted at the head of this article: ‘Much 
trouble is made by substituting other phrases 
assumed to be equivalent, which then are 
reasoned from as if they were in the Act.” 
The source of the trouble, it is submitted, 
lies in the gratuitous introduction, by the 
Board and some courts,.of the terms “sec- 
ondary” and “primary.” Those terms are 
nowhere used in the statute; the wording 
of the statute, while complex, nevertheless 
emerges perfectly coherent from a careful 
reading; the net result of reading all of the 
relevant parts of the statute is neither absurd 
nor impracticable nor patently at odds with 
what we know generally of Congressional 
intent; and therefore there is not a single 
valid reason for looking outside the statute 
in search of a satisfactory interpretation. 
This is the sense in which it is contended 
here that the introduction of the terms “pri- 
mary” and “secondary” was gratuitous. 


‘Proviso Theory” 


A number of contentions were advanced 
in the immediately preceding paragraph, 
contentions which will be taken up and 
elaborated now. The starting point of what 
Mr. Tower calls the “proviso theory” is the 
position, sketched above, that there can be 
no straightforward understanding of Sec- 
tion 8 (b) (4) (A), considered in isolation, 
other than that it prohibits all strikes or 
inducements of concerted refusals to work. 
The words of the subsection clearly state 
that a union commits an unfair practice in 
calling a strike, or inducing employees to 
refuse to work, where an object of such ac- 
tion is to rupture any business relationship. 
Virtually every strike, every inducement 
to strike, has as one of its objects such a 
rupture. Hence every strike, every induce- 
ment—if 8 (b) (4) (A) is considered in iso- 
lation—becomes unlawful. 


But the basic contention of the proviso 
theory is that one simply cannot read any 
provision of a complex statute in isolation. 
Certainly 8 (b) (4) cannot be read without 
reference to its concluding terms, as the 
NLRB has incredibly persisted in doing. 
What would have happened if the NLRB 
had neglected the proviso of Section 8 (3) 
of the Wagner Act as wilfully and persist- 
ently as it has neglected the proviso of 
Section 8 (b) (4) of the Taft-Hartley Act? 


And the consequence of giving meaning to 
the proviso to 8 (b) (4) is at least as im- 
portant as that of giving meaning to the 
proviso to 8 (3),.of the Wagner Act. Con- 
trary to Mr. Tower’s opinion, to the effect 
that the 8 (b) (4) proviso should simply be 
rejected as surplusage or worse, the argu- 
ment here is that the statute cannot be 
understood without it, that the proviso is 
illuminating in regard to the whole intent 
of Section 8 (b) (4), and that resort to it 
precludes any necessity of culling a legis- 
lative history which is, as Mr. Tower him- 
self states, largely unenlightening. 


Without the proviso’s qualifications, Sec- 
tion 8 (b) (4) (A) prohibits all strikes and 
all inducements to strike—just as 8 (3) of 
the Wagner Act, read without tis proviso, 
would have prohibited all forms of dis- 
crimination, even discrimination based on a 
compulsory-unionism contract with a ma- 
jority union. But when the proviso to 
8 (b) (4) is considered, an entirely different 

(Continued on page 1143) 





718 LABOR CASES { 65.949 (1950). 
82 CCH Labor Law Reports { 8824, 82 NLRB, 
No. 132. 
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and the Taft-Hartley Law 


By DAVID LEVINSON 


Assistant Professor of Economics, 
Ohio University 


i ENACTING the Taft-Hartley law in 
1947 Congress determined that Commu- 
nists in the American labor movement would 
receive no aid and comfort from labor 
relations legislation. Within that law it 
embodied the so-called non-Communist 
provision,’ having two basic purposes in 
mind: that the provision would promote 
peaceful industrial relations and that it would 
strengthen the nation’s internal security. 


The threat to both industrial relations 
and national security which Communist 
leadership in the labor movement entails can 
readily be appreciated. In times of peace 
Communist-led unions have been known to 
agitate and strike for reasons other than 
wages, hours and conditions of employment. 
“Political strikes,” “exercises in class mili- 
tancy,” “exercises in revolution”—these pur- 
poses are foreign to the spontaneously felt 
needs of the average workman which the 
American labor movement seeks to satisfy. 
When wages and hours are in dispute, man- 
agement is in a position to bargain about 
such matters and thereby aid in the restora- 
tion of industrial peace. But when political 
strikes, etc., are conducted, such action is 
directed against the policies of government. 


Here the employer generally has no control 
over, nor capacity to modify, the underlying 
reason for such strikes. The resulting dis- 
ruption of production cannot be terminated 
through collective bargaining. During war- 
time or under circumstances which suggest 
the imminence of war, labor leaders with 
Communist proclivities are in a position to 
commit acts of. espionage, sabotage and 
treason against this nation’s military pro- 
gram. By misleading organized labor into 
strikes and boycotts, such leadership might 
impair war-needed production and the trans- 
port of materials both by land and sea. 
Processing production information supplied 
them by such leaders, foreign agents can 
assemble a puzzle which may reveal with 
some degree of clarity this nation’s inten- 
tions and capacities with respect to the 
atomic bomb, military strength, the type of 
territory—both as to climate and topog- 
raphy—in which military conflict is antic- 
ipated, etc. Such information, of course, 
would be invaluable to any active or poten- 
tial enemy of this country. 

Thus, the non-Communist provision of 
the Taft-Hartley law requires labor union 
officers to take an oath, under threat of 





1In this article the terms non-Communist 
provision, compliance provision and affidavit pro- 
vision are used interchangeably. 
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criminal prosecution for perjury, to the 
effect that they have no affiliations with 
the Communist Party and that they do not 
believe in or support any organization that 
has for its purpose the “overthrow of the 
United States government by force or by 
any illegal methods.” The filing of 
such an affidavit is a prerequisite to the use 
of the facilities of the National Labor Re- 
lations Board. Noncompliance* deprives 
the labor union concerned of the representa- 
tion (collective bargaining) and complaint 
(charges of unfair practices) benefits of the 
National Labor Relations Act. Compliance 
is incumbent not merely upon the officers of 
any local union which seeks the Board's 
facilities but also upon the national union * 
to which the local belongs.* Since frequently 
collective bargaining negotiations by locals 
are influenced by and subject to the ap- 
proval of their nationals, this provision pro- 
hibits the Board from serving any local 
whose bargaining demands reflect the al- 
legedly Communist-inspired motives of the 
officers of its national, 


The non-Communist provision of the 
Taft-Hartley law has been functioning for 
over three years, and an appraisal of its 
accomplishments, deficiencies and effects is 
in order. To what extent has the labor 
movement accepted the provision? To what 
extent has the provision accomplished its 
objectives? The presentment of these ques- 
tions is a necessary part of the task of ap- 
praisal, which is to ascertain whether this 
provision, as an increment of labor relations 
legislation, should be repealed, retained or 
modified. 































Compulsive Power 
of Non-Communist Provision 


Upon its enactment, the Taft-Hartley law 
was characterized by organized labor gen- 


erally as a “slave-labor” law, and in protest 
labor resolved to boycott the NLRB—which 
took the form, of course, of refusal to meet 
the compliance requirements of the law. 
But the compulsive power of the law quickly 
asserted itself over the intended boycott. 
The Board would not entertain the petition 
of any noncomplying union, be it national 
or local, for candidacy in a representation 
election. The Board’s action did not pro- 
hibit a noncomplying union from campaign- 
ing against the election of a rival union 
which was in compliance.’ But that union 
still was deprived of obtaining exclusive 
bargaining recognition for itself through the 
facilities of the NLRB. Likewise, all those 
representation cases which the Board had 
in process on the effective date of the non- 
Communist provision (August 22, 1947)— 
even those which were completed short of 
certification—were dismissed without fur- 
ther action unless the union concerned came 
into compliance within a specified period of 
time. Charges against employers for re- 
fusing to bargain with unions which had 
been certified in the past but which were 
not in compliance were treated similarly.’ 


Above and beyond those complaints al- 
leging refusal to bargain, the Board took no 
action on charges alleging employer dis- 
crimination (domination, interference) with 
respect to labor union activity if such com- 
plaints had been instituted by labor unions 
which did not come into compliance—pro- 
vided, however, that the Board had not as 
yet substantiated the complaints.’ All such 
cases instituted by individuals remained in- 
tact, since an individual, qua individual, was 
not subject to the compliance provision. 
Under the operation of the Taft-Hartley 
law individuals retained the benefit of filing 
such charges,’ and the Board even extended 
that benefit to those very persons who, as 
union officials, had refused to comply with 

























2 The term noncompliance in this article re- 
fers only to the refusal to file non-Communist 
affidavits. Actually a union may also be in 
noncompliance in refusing to file financial and 
organizational statements, as required under 
the Taft-Hartley law, 

*The term national union is used in this 
article to mean either national or international 
union. 

* Labor Management Relations Act, 1947, Sec- 
tion 9 (h) (hereafter cited as LMRA). 

5 Woodmark. Industries, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8473, 80 NLRB 1105 
(1948); DuPont de Nemours and Company, 2 
CCH Labor Law Reports (4th Ed.) { 8593, 81 
NLRB, No. 39 (1949); Western Electric Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
1 9409, 87 NLRB, No. 26 (1949). 

* Rite-Form Corset Company, 75 NLRB, No. 
19 (1947); Myrtle Desk Company, 75 NLRB, 
No. 29 (1947). 
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* Marshall and Bruce Company, 75 NLRB, 
No. 13 (1947). A recent court decision raises 
a technical point in regard to the employer's 
freedom to refuse to bargain with a noncom- 
plying union. The court held that the em- 
ployer could not refuse to bargain, but that 
the NLRB was obligated under the law to 
reject the ‘petition of a noncomplying union 
that the employer be ordered to bargain (West 
Texas Utilities Company v. NLRB, 18 LABOR 
CasEs { 65.875 (CA of D. C., 1950)). Under 
either interpretation the effect upon the non- 
complying union is the same. 

8See NLRB v. Clark Phonograph Record 
Company, 17 LABOR CASES { 65,301 (CA-3, 1949). 

® Augusta Chemical Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8864, 83 NLRB, No. 7 
(1949). 
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the non-Communist provision.” In short, 
a union’s noncompliance did not sanction 
the employer’s discrimination against per- 
sons for organizational activity designed to 
benefit that union. 


A union out of compliance not only was 
unable to obtain collective bargaining certi- 
fication, but likewise it could lose its bar- 
gaining status which it may have obtained 
previously.” An employer, upon the request 
of an individual or rival labor union, was 
free to allege that the noncomplying union 
was no longer representative of the em- 
ployees in the bargaining unit, and upon 
investigation of the facts of the allegation 
the Board could order a decertification elec- 
tion.” In this instance a noncomplying 
union was placed on the ballot. If it lost the 
election it likewise lost its bargaining status ; 
if it won, the Board did not restore it to 
standing since it was out of compliance.” 
Thus, win or lose, a noncomplying union 
which had participated in a decertification 
election could not compel an employer to 
recognize it insofar as the law was con- 
cerned. Of course, where it had won a 
decertification election no other union could 
obtain certification, since the results of the 
election were binding for a period of one 
year.“ This might encourage the employer, 
on the basis of the union’s showing in the 
election, to voluntarily grant it recognition. 


Where it was the object of decertification, 
a noncomplying union could participate in 
the Board’s investigation of the matter, 
above and beyond merely appearing on the 
election ballot;” but it could not intervene 
similarly where no ‘certification had been 
issued and where an individual or rival labor 
union was seeking the bargaining agency 
which the noncomplying union felt was 


rightfully its own." However, if the non- 
complying union had a contract with the 
employer, which was current at the time 
a rival union sought certification, that union 
was permitted to intervene in the proceed- 
ing, not to obtain a place on the ballot, 
of course, but to defend its contract as a 
bar to the proceeding.” Certification in this 
instance might upset the contract, and the 
Board—unless there were extenuating cir- 
cumstances—was disinclined to effect that 
result if the agreement had been entered 
into in good faith and if it was not to extend 
for an unduly long period of time. 


Prior to the enactment of the Taft-Hartley 
law it was possible for a labor union to 
preserve its bargaining agency without the 
need of NLRB certification. If the em- 
ployer had granted the union a closed shop 
or union shop, then thereafter any rival 
union, being unable to recruit the member- 
ship of the employees of the appropriate 
unit, could not replace the union in question 
as collective bargaining agent by recourse 
to the NLRB. The new law, however, out- 
lawed the closed shop and specified, further; 
that a union-shop provision in a contract 
was valid only if it had been sanctioned by 
a union-shop election as conducted by the 
NLRB.” A petition for such an election 
could be entertained only if the petitioning 
union was in compliance.” Likewise, the 
expiration of a contract—entered into prior 
to the Taft-Hartley law—which contained 
a union-shop clause automatically voided 
that clause even though the contract itself 
might have been renewed. Thus, a union 
previously enjoying union-shop security was 
compelled to comply with the non-Commu- 
nist provision to retain that benefit. In this 
respect a recalcitrant union found itself in 





” Luzerne Hide and Tallow Company, 2 CCH 
Labor Law Reports (4th Ed.) § 9997, 89 NLRB, 
No. 119 (1950). 

“Jt has been possible for a noncomplying 
union to hold the exclusive bargaining agency, 
as defined in the Taft-Hartley law, under three 
sets of circumstances: First, the employer vol- 
untarily might have granted it exclusive bar- 
gaining recognition as defined in the law— 
without recourse to the NLRB. Second, the 
union might have been certified by the NLRB 
previous to the effective date of the non-Com- 
munist provision and had not come into compli- 
ance thereafter. Third,a union, having complied, 
may have been properly certified, and—because 
non-Communist affidavits are annually renew- 
able—may have fallen out of compliance there- 
after. Certification, applying, of course, in the 
latter two types of situations, was good for 
Only a limited period of time (LMRA, Sections 
103, 9 (c) (3)). 

2 LMRA, Section 9 (c). Decertification could 
apply to a union which had never been cer- 
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tified—one that had been recognized voluntarily 
by the employer. 

13 Harris Foundry and Machine Company, 76 
NLRB, No. 14 (1948). 

% Service Products Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 10,245, Case No, 35-RC- 
386 (1950). 

1% Bethlehem Steel Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8262, 79 NLRB 1271 
(1948); Univis Lens Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8834, 82 NLRB, No. 
155 (1949). 

% Campbell Soup Company, 76 NLRB, No. 
133 (1948). 

" Schneider Transportation Company, 75 
NLRB, No. 107 (1948); American Chain and 
Cable Company, Case No. 4-R-2752 (1948). 

% The establishment of a union shop under 
different circumstances was made an unfair 
practice (LMRA, Section 8 (a) (3)). 

” LMRA, Section 9 (h). 
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worse circumstances than if the NLRA had 
never been enacted. Prior to the enactment 
of that law a union might win a union shop 
by sheer economic strength alone (striking). 
But under the Taft-Hartley law only that 
union which was in compliance and thereby 
could obtain a union-shop election was free 
to demand a union shop of the employer. 


Under the law, clearly, a local could not 
present a case to the Board unless its 
national was in compliance. But could a 
national which was in compliance obtain 
certification from the Board and thereby 
negotiate a contract with the employer, the 
benefits of which would accrue to that union’s 
noncomplying local? Initially the Board 
held that the compliance status of a local 
was immaterial in cases where the petitioner 
was the corresponding national.” It subse- 
quently modified its policy in ruling that 
even though the petitioner was a national 
union the corresponding local must be in 
compliance if it was free to engage in col- 
lective bargaining.“ Culmination of the trend 
in policy occurred in the Prudential Insur- 
ance case,” in which the Board held that 
where the national was the petitioner the 
corresponding local must be in compliance 
regardless of the extent to which that local 
participated in collective bargaining. Each 
successive phase in the development of this 
policy represents a cumulative increase in 
pressure upon organized labor for compliance. 














To minimize evasion of the law the NLRB 
dismissed any petition of a union which it 
was convinced was serving as a so-called 
front for a noncomplying union.” All cases 
presented by “fronting” individuals were 
disposed of similarly.* The employer, of 
course, was obligated to bargain only with 
that union which the Board had certified. 
Thus, if a certified national union attempted 
to transmit its bargaining agency to a local 
—noncomplying or otherwise—-which it had 
established subsequent to its own certifica- 


tion, the employer was free at law to ignore 
the bargaining demands of the latter union.” 


Another possibility of evading the law 
lay in the Board's interpretation of the term 
officer. Only union officers had to file non- 
Communist affidavits, and the Board originally 
accepted as officers all those listed as such 
in the union’s constitution and bylaws.” 
This interpretation permitted unions to re- 
vise their rules in order to strike their 
Communist-sympathizing leaders from the of- 
ficial list of officers without actually chang- 
ing the substance of the offices which such 
leaders held. Initially the Board held that 
it was helpless to plug up this loophole as 
long as the statutory requirements of the 
compliance provision were met,” but there- 
after it revised its policy to be free to compel 
compliance from those persons who served 
as officers regardless of the fact that their 
positions had been stricken from the list 
of offices. 


Upon the enactment of the Taft-Hartley 
law the general counsel of the NLRB took 
the position that officers of parent unions,” 
like those of nationals and locals, were sub- 
ject to the compliance provision of the new 
law, since parent unions came under the 
classification of national unions (actually, 
national labor organizations) as specified in 
that law. This interpretation implied that 
the numerous officers of both the AFL and 
CIO had to file affidavits before any of 
their national affiliates or locals belonging 
to those nationals would be permitted the 
benefits of the NLRA. All officers of parent 
unions, generally being officers of the na- 
tional affiliates of those organizations, had 
to comply if those nationals and their re- 
spective locals were to use the processes of 
the NLRA. But under this interpretation, 
should there be merely one parent-union 
officer who was recalcitrant, even at the ex- 
pense of the national and locals which he 


























2» Warshawsky and Company, 75 NLRB, No. 
159 (1948); Lion Oil Company, 76 NLRB, No. 
88 (1948). 

1 United States Gypsum Company, T7 NLRB, 
No. 176 (1948); Magnolia Petroleum Company, 
78 NLRB 1168 (1948). 

222 CCH Labor Law Reports (4th Ed.) { 8600, 
81 NLRB 295 (1949). See also Wells Manu- 
facturing Company, 2 CCH Labor Law Reports 
(4th Ed.) 7 9050, 85 NLRB, No. 8 (1949). Cer- 
tification of both the local and national was 
not necessary provided both unions were in 
compliance (Lane-Wells Company, 2 CCH La- 
bor Law Reports (4th Ed.) { 8093, 79 NLRB 
252 (1948)). 

23 Lane-Wells Company, cited at footnote 22; 
Reynolds Tobacco Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8894, 83 NLRB. No. 46 
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(1949); United States Gypsum Company, cited 
at footnote 21. 

** Campbell Soup Company, cited at footnote 
16; Oppenheim Collins and Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8103, 79 NLRB 
435 (1948). 

** Morrison Turning Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8942, 83 NLRB, No. 
106 (1949). 

* Instructions to Unions on Compliance with 
Filing Requirements (National Labor Relations 
Board, 1947). 

* Oraddock-Terry Shoe Company, 76 NLRB, 
No. 120 (1948). 

*% The term parent union is used in this 
article to mean the American Federation of 
Labor (AFL) or Congress of Industrial Or- 
ganizations (CIO). 
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represented losing status before the NLRB, 
then it followed that ali the locals and all 
the nationals belonging to that parent union 
-would likewise lose status before the Board. 
The interpretation provided any recalcitrant 
officer of the parent union with the power 
of veto; to use the facilities of the Board 
the affiliated unions would either have to re- 
move the noncomplying official from office 
in the parent union or disaffiliate from that 
organization. 


The NLRB itself provided a solution to 
the dilemma. In the Northern Virginia 
Broadcasters case, October 7, 1947,” it over- 
ruled its general counsel and held that of- 
ficers of parent unions need not comply. In 
support of its decision the Board claimed 
basically that the technical meaning of na- 
tional union does not embrace parent union; 
that a parent union does not normally en- 
gage in collective bargaining, in which case 
any of its officers, presumably with Com- 
munist proclivities, would be unable—as of- 
ficers of the parent union—to influence 
industrial relations; and that a parent union 
does not influence the collective bargaining 
of its affiliates—i.e., the affiliated nationals 
occupy an autonomous position within the 
federation of unions.” 


Wherever a parent union could significant- 
ly influence the collective bargaining of its 
constituents the Board then insisted that 
its officers must be in compliance. This 
was applicable with respect to the federal 
unions of the AFL and the local industrial 
union councils of the ClO—organizations 
directly established by the parent union and 
directly responsible to it—and it likewise 
applied in cases involving organizing com- 
mittees where such committees had been 
established directly by the parent union.” 
Finally, wherever a parent union sought 


representation for itself, as it sometimes 
does, its compliance was incumbent.” 


The fact that a union was out of com- 
pliance and thereby deprived of the benefits 
of the NLRA did not free it, contrariwise, 
of the restrictions which the Taft-Hartley 
law imoosed upon its conduct. It was still 
subject to charges by the NLRB of unfair 
practices “—for example, coercion of em- 
ployees in the exercise of their rights, the 
closed shop, the union shop, refusing to 
bargain where it previously had been cer- 
tified as exclusive bargaining agent, strikes 
for recognition where another union liad 
been certified, secondary boycotts, etc. Such 
strikes and boycotts subjected a union to 
injunctions“ and suits for damages™ re- 
gardless of its compliance. In short, the 
law imposed rules of behavior upon all 
unions, not merely upon those which sought 
its benefits through compliance. 


The states, too, added their bit to the 
frustrations of a noncomplying union. A 
denial of NLRB facilities derived from non- 
compliance also meant that the labor union 
concerned was denied recourse to state labor 
relations boards. For the Taft-Hartley law 
prohibited the national Board from ceding 
jurisdiction of a case to a state board which 
applied a state law in contradiction to na- 
tional policy on labor relations legislation.” 
Thus, there could be no circumvention of 
the compliance provision of the Taft-Hartley 
law as long as the NLRB held original 
jurisdiction of the case.” Furthermore, al- 
though the new law permitted a noncomply- 
ing union to strike and picket for recogni- 
tion where no other union was certified,” state 
courts occasionally held such action en- 
joinable under state law by reason of the 
union’s noncompliance with the federal law.” 


It is clear at this point that noncompliance 
and the resulting loss of benefits of the 





*°75 NLRB, No. 2 (1947). But see NLRB 
v. Postex Cotton Mills, 18 LABOR CASES { 65,775 
(CA-5, 1950) in conjunction with West Tezas 
Utilities Company, Inc. v. NLRB, cited at foot- 
note 7. 

* In a larger sense a parent union may in- 
fluence the collective bargaining of its member 
unions to some degree—e.g., the so-called 
Nathan Report of the CIO. 

%! American Optical Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8616, 81 NLRB, No. 
80 (1949); Chesapeake and Potomac Telephone 
Company, 2 CCH Labor Law Reports (4th Ed.) 
{ 8814, 82 NLRB, No. 94 (1949). 

® American Fruit Growers, Inc., 75 NLRB, 
No. 134 (1948); Bewley Mills, 77 NLRB, No. 
132 (1948). 

% LMRA, Section 8 (b). 

* LMRA, Section 10 (1). 
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*% LMRA, Section 303. 

%* LMRA Section 10 (a). 

* Hau Claire Press Company (Wisconsin Em- 
ployment Relations Board, 1947); Linde Air 
Products Company v. Johnson, 14 LABOR CASES 
64,289 (DC Minn., 1948); Crown Can Company 
(Wisconsin Employment Relations Board, 1948); 
Kaiser-Frazer Parts Corporation, 2 CCH Labor 
Law Reports (4th Ed.) {§ 8419, 80 NLRB 1050 
(1948). 

3% LMRA, Section 8 (b) (4) (B). 

* Scranton Broadcasters v. American Com- 
munications Association (CIO), 13 LABOR CASES 
f 64,124 (Pa. Ct. Com. Pleas, Lackawanna Co., 
1947); Fulford v. Smith Cabinet Manufacturing 
Company, 14 LABOR CASES { 64,381 (Ind. App. 
Ct., 1948); Simons v. Retail Clerks Union, 14 
LABOR CASES { 64,465 (Calif. Super. Ct., Los 
Angeles Co., 1948). 
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NLRA subjected a union to two important 
hazards: one was that some rival union in 
compliance might raid“ the noncomplying 
union of its members and thereby obtain 
the collective bargaining agency in contest; 
the other, that the employer was free to 
refuse to bargain with that noncomplying 
union.“ The fact that the officers of a 
union were out of compliance estopped that 
union from obtaining certification and the 
consequent trade agreement which man- 
agement otherwise might award it through 
collective bargaining. A rival union in com- 
pliance could offer the inducement of a con- 
tract to those employees who would abandon 
the noncomplying union and join it. Since 
the essential purpose of trade unionism is to 
obtain such agreements, an inducement of 
that kind could prove quite irresistible. The 
employer, in addition to his outright free- 
dom to refuse to recognize a noncomplying 
union, might also be free to ignore similar 
demands of any union. Assume that a cer- 
tification election is held. The noncom- 
plying union, of course, does not appear on 
the ballot, while the rival union in com- 
pliance does. Because the rival union does 
not enjoy the membership of many of the 
employees in the appropriate unit, most of 
those employees—who otherwise would vote 
for the noncomplying union to which, pre- 
sumably, they belong—simply vote for “no 
union.” If “no union,” then, received a ma- 
jority of the votes cast, the employer under 
the law was not required to bargain with 
any union. For the Board could not conduct 
another election during the subsequent one- 
year period.® 


In sum, the non-Communist provision of 
the Taft-Hartley law and management and 
union practices flowing therefrom left most 
of organized labor with no effective alterna- 
tive to compliance. A union could resist 
compliance successfully only if it could ob- 
tain recognition from management without 
recourse to the NLRB and if it was not sub- 
ject to raiding by other unions. Thus far, 
and precisely for those two reasons, only 
two unions of major significance have been 
successful in withstanding compliance—the In- 
ternational Typographical Union (AFL), and 
Lewis’s United Mine Workers (UMW). 


Organized Labor Complies 


(The factual material for this section 
and the one following has been obtained 
from various issues of the New York Times, 
except where otherwise noted.) 


Upon the enactment of the Taft-Hartley 
law organized labor was faced with the 
dilemma of refusing to file non-Communist 
affidavits and thereby jeopardizing its cases 
pending before the NLRB, or of comply- 
ing and thereby acknowledging its submis- 
sion to the so-called slave-labor law. To 
accommodate those unions which had not 
as yet formulated any policy on the matter 
to October 31, 1947, the Board extended 
the period of grace, after which all pending 
cases of noncomplying unions were to be 
dismissed. Many nationals, most of them of 
the AFL,“ came into compliance within a 
few weeks after the non-Communist pro- 
vision of the new law took effect (August 
22, 1947), and a host of local unions also 
complied. Under the ruling of the general 
counsel of the NLRB that officers of parent 
unions must file affidavits, a number of na- 
tionals which otherwise might have been 
willing to comply hesitated to do so, since 
it appeared that someone among the parent 
union officers would exercise the veto over 
the compliance of all member unions by 
refusing himself to comply. Prominent 
among those recalcitrants were Philip Mur- 
ray, President of the CIO, and John L. 
Lewis, one of the thirteen vice presidents 
of the AFL. 


William Green, President of the AFL, 
recommended that the officers of the feder- 
ation comply. He feared not only the dis- 
missal of al! cases before the NLRB but 
also the withdrawal of AFL affiliates which 
might prefer to leave the association rather 
than lose the services of the Board. Re- 
flecting the veto power which Lewis exer- 
cised, the AFL executive board“ rejected 
Green’s recommendation. Lewis’s renitency 
is explained by his conviction that the Taft- 
Hartley law was designed largely to curb 
him, and by the fact that his union, the 
UMW, has little, if any, need of the services 
of the NLRB.“ The impasse was largely 





“The term raiding as used in this article 
does not necessarily imply that one union ag- 
gressively sought out the members of another 
and urged them to join it. The initiative to 
abandon one union and join the other may 
have stemmed from the members themselves. 

“| Andrews Company, 2 CCH Labor Law Re- 
ports (4th Ed.) 7 9446, 87 NLRB, No. 62 (1949). 

# LMRA, Section 9 (c) (3). As has been in- 
timated, it does not follow that the employer 
was subject to extraordinary legal hazards if 
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he voluntarily granted exclusive bargaining rec- 
ognition to a noncomplying union. 

43 Of course, the AFL has more affiliates than 
does the CIO. Currently (1950) about 105 
unions are affiliated with the AFL and about 
forty with the CIO. 

4 As one of the vice presidents of the AFL, 
Lewis was also on its executive board. 

** However, Lewis's more recently conceived 
organizational endeavors, those of his District 
50, were involved with the NLRB. 
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resolved by the decision of the Board in the 
Northern Virginia Broadcasters case, but com- 
pliance was still required for those repre- 
sentation petitions involving federal unions. 
To by-pass Lewis’s veto the AFL in conven- 
tion voted to abolish the offices of vice 
president,“ and thereupon Green and the 
secretary-treasurer of the federation—the 
only remaining officers—came into com- 
pliance (November 8, 1947). In resentment of 
its obeisance to the Taft-Hartley law, Lewis 
disaffiliated from the AFL. And with Lewis 
no longer remaining to plague it, the fed- 
eration at its subsequent annual convention 
(1948) restored the office of vice president. 


The officers of the CIO generally took a 
stronger position against compliance than 
did those of the AFL. As president of the 
United Steelworkers (USW), Philip Mur- 
ray was committed to a pledge not to com- 
ply, which, of course, governed his conduct 
as president of the parent union. The deci- 
sion of the NLRB in the Northern Virginia 
Broadcasters case removed the necessity of 
Murray’s compliance for the sake of CIO 
affiliates, and at its annual convention (1947) 
the CIO recommended that each of its af- 
filiates could choose to comply or not, ac- 
cording to its own preference. The fact that 
the convention had not demanded Murray’s 
compliance, and the renewal thereafter by the 
USW of its boycott of the NLRB, indicated 
that the CIO was willing to sacrifice NLRB 
cases involving its organizing committees 
and industrial union councils. 


Nevertheless, pressures were gradually 
developing to force the Steelworkers into 
compliance. Raiding action by the rival In- 
ternational Association of Machinists (in- 
dependent) was not ineffective. Contracts 
with the major steel companies were to ex- 
pire in the spring of 1949, and pensions were 
to be the main issue in renegotiations. 
Management could refuse to bargain, under 
the law, unless the USW was in compliance. 
Should the union strike to force manage- 
ment to bargain, steel shortages would 
create layoffs in other industries. Thus, 
other unions had reason to urge the Steel- 
workers to comply. 


Apparently Murray hoped for one of two 
developments to save the day: either the 
courts would hold the non-Communist pro- 
vision unconstitutional, or Congress, in the 
light of the election victory of the Demo- 


cratic party in 1948, would revise labor rela- 
tions legislation to eliminate the provision. 
But by the middle of 1948 two federal dis- 
trict courts had already sustained the con- 
stitutionality of the provision,” and a few 
months thereafter its constitutionality was 
reafirmed in circuit court.“ Murray’s con- 
viction that the Supreme Court might rule 
otherwise must have been shaken. Likewise, 
in the course of time it became increasingly 
clear that the Democratic administration 
could not “deliver” on its campaign promise 
to abolish the Taft-Hartley law. The USW 
came into compliance in July, 1949. Having 
complied on behalf of the USW, Murray 
could equally do so on behalf of the CIO. 
The officers of the parent union came into 
compliance on December 22, 1949, shortly 
after its convention of that year. 


The independent unions— those not affiliated 
with the AFL or ClO—were generally 
among the first to come into compliance 
upon the enactment of the Taft-Hartley law. 
In such cases, of course, there was no par- 
ent union in the picture to complicate the 
compliance intentions of its affiliates. The 
law perhaps may not have been clear as to 
parent-union compliance, but it definitely 
meant to include independent unions, which, 
organizationwise, are either locals or na- 
tionals. That compliance had its reward 
was reflected in the fact that the Interna- 
tional Association of Machinists was the first 
union to win a union-shop election under the 
new law. 


Labor Acts 
Against Leftist Domination 


The elimination of leftist leadership in 
organized labor has been mainly a problem 
of the CIO. When that union was in the 
process of organization in the middle 1930's, 
John L. Lewis, its president at that time, 
found it convenient to use the services of 
some Communist sympathizers in organ- 
izational endeavors. This permitted such 
persons to obtain various positions of leader- 
ship in a number of CIO unions. The. years 
spent in developing a going concern, and 
thereafter the demands of a nation at war, 
plus the cooperation of Communist-minded 
labor leaders with the war effort, relegated 
the issue of Communism to the background. 
But upon termination of the war (1945) a 





“ The vice presidents still remained as mem- 
bers of the AF'L executive board. 

* National Maritime Union v. Herzog, 14 
LABOR CASES { 64,450 (DC D. C., 1948); Whole- 
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sale & Warehouse Workers Union v. Douds, 
15 LABOR CASES { 64,609 (DC N. Y., 1948). 

* Inland Steel Company v. NLRB, 15 LABOR 
CASES § 64,737 (CA-7, 1948). 
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pattern of action against such leadership 
emerged. One of its aspects emphasizes the 
role of the parent union, and the other the 
affiliated unions themselves. 


When the war was concluded the Com- 
munist program of cooperation with Ameri- 
can capitalism was abandoned. This had its 
repercussions, of course, among leftist lead- 
ers in the CIO. For various reasons the 
parent union was slow to accept the chal- 
lenge of leftist negativism. What power did 
the association have to discipline its auton- 
omous affiliates? There was the traditional 
fear which organized labor has of dual 
unionism, which a solution to the problem 
might generate. There was the uncertainty 
of labor-management relations in the post- 
war period. Would management turn against 
unionism as it did subsequent to World 
War I? If so, labor would have to strengthen 
its ranks. There was the prospective task of 
electing progressive candidates to Congress, 
which a division within the ranks of labor, 
the basis of the progressive vote, would not 
facilitate. The CIO, by appraising trends in 
state labor relations legislation, could fore- 
see the ominous possibility of what later 
became the Taft-Hartley law. Here too 
labor unity was needed. Likewise, it is an 
error to assume that leftist leadership was 
entirely devoid of rank-and-file support— 
that such leadership was concerned only 
with political agitation and did not cater 
to the economic demands of the workers. 
Wage increases won by leftist-led unions in 
the longshore industry, the electrical equip- 
ment industry, etc., refute this assumption. 
Finally, it cannot be gainsaid that the CIO 
grew responsive in some measure to the 
increasing demands of the public to “clean 
house” and to the various investigations into 
Communist activities, conducted by Con- 
gressional committees. Thus, the pattern 
of action against leftist leadership was a 
gradually evolving one. 


At the CIO convention in 1946 (prior to 
the enactment of the Taft-Hartley law) the 
opening guns were sounded. The conven- 
tion adopted a “resent and reject” resolu- 
tion against outside, presumably Communist, 
interference with its affairs. In 1947 a reso- 


lution was adopted, outrightly opposing 
Communism. The strain developed. In 1948 
the CIO resolved no longer to tolerate the 
efforts of its leftists to sabotage its policies 
within their own unions and otherwise. The 
parent union had taken a position in support 
of the Marshall Plan and against a third 
political party (the Progressive Party of 
Henry Wallace).” The leftists, of course, 
opposed both these items of policy. In May, 
1949, the CIO executive board resolved that 
no follower of the “party line” could serve 
on the board itself.” Culmination of develop- 
ments occurred at the 1949 convention. Two 
leftist-led unions were immediately expelled 
from membership in the CIO, and there- 
after trial boards were established to hear 
charges against other unions of similar lead- 
ership. If the charges were sustained those 
unions were to be expelled likewise.” The 
leftist unions, in their turn, were reluctant 
to withdraw from the CIO, since member- 
ship permitted them a hearing in the ranks 
of labor to effect their pro-Communist aims 
and provided them with a degree of status 
and security as labor unions. 


The two unions which were expelled in 
convention were the United Eleetrical Work- 
ers (UE) and the Farm Equipment Workers 
(FEW). The UE, the largest of all the CIO 
leftist affiliates, had been under leftist leader- 
ship since 1941. The fundamental charge 
against it was, of course, that it had been 
sabotaging CIO policy. But, secondly, it 
had also violated policy in accepting the 
FEW into mergence. Since 1945 the latter 
union had been under orders to merge with 
the United Auto Workers (UAW) which 
jurisdictionally held valid claim to the farm- 
equipment field. Finally, in 1948 the CIO 
demanded of the FEW, at the pain of ex- 
pulsion, that it delay merger no longer. 
Instead it joined the UE. 


Just prior to the 1949 convention the UE 
issued an ultimatum, in the name of auton- 
omy and under the threat of withholding 
its dues payments to the parent union, that 
the CIO cease its demands upon it for 
conformance. Thus, in convention the char- 
ters of both the UE and FEW were revoked.” 
It remained for the UAW, of course, to 





* Subsequently, a third major issue was the 
CIO’s withdrawal from the Communist-dom- 
inated World Federation of Trade Unions, 
which action a number of its leftist affiliates 
opposed. 

%® Daily Proceedings of the Eleventh Consti- 
tutional Convention of the Congress of Indus- 
trial Organizations, Cleveland, Ohio, October 
31, 1949, p. 14. 
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31 Expulsion was subject to appeal to the 
1950 CIO convention (Tisa v. Potofsky, 18 La- 
BOR CASES { 65,724 (DC N. Y., 1950)). 

2 Largely to offset raiding by the UAW the 
FEW complied with the non-Communist provi- 
sion of the Taft-Hartley law in 1948. In a 
desperate attempt to preserve its membership 
after its expulsion (1949) the UE also complied. 
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attempt to reorganize the members of the 
expelled FEW under its own banner. To 
perform the same function with respect to 
the UE the CIO established the Interna- 
tional Union of Electrical Workers (IUE).” 


The IUE has been able to recover for the 
CIO substantially more than one half of 
the—roughly—350,000 members who once 
belonged to the UE. Indicative of that result 
were NLRB certifications among the so- 
called “big three” of the electrical equip- 
ment industry: the IUE obtained jurisdiction 
over all the eligible employees of the elec- 
trical division of the General Motors Cor- 
poration, about two thirds of the eligibles 
at Westinghouse and about sixty per cent 
of those at the massive General Electric 
Corporation.” 


After CIO investigatory committees sus- 
tained charges against three other unions 
for leftist proclivities, a second wave of 
expulsions occurred on Feberuary 15, 1950. 
These unions were the United Public Work- 
ers (UPW), the United Office and Profes- 
sional Workers (UOPW) and the Mine, 
Mill and Smelter Workers (MMSW).” In 
the case of the last-mentioned, a significant 
number of locals had seceded or were in 
various stages of secession from the national 
on the issue of Communist domination— 
this prior to the enactment of the Taft-Hartley 
law. Almost half the members of the 
MMSW have been won over by the United 
Steelworkers. In regard to the other two, 
the CIO established the Government and 
Civic Employees Organizing Committee and 
the Insurance and Allied Workers Organ- 
izing Committee as rival organizations. In 
one area the position of the CIO was enor- 
mously strengthened by the decision of the 
mayor of New York City that he would 
withdraw recognition from the UPW and 
deal with the CIO unit instead.” 


Other expulsions followed. In March the 
charter of the Food, Tobacco, Agricultural 
and Allied Workers Union (FTAW) was 
revoked, and in June similar action was 
taken against the American Communications 
Association and the United Fur and Leather 
Workers.” Expulsion of the last-mentioned 
was merely a formality since shortly before 
it had withdrawn from the parent union of 
its own accord. Much of the jurisdiction 
previously held by these unions was divided 
among existing unions of the CIO. 


The last wave of expulsions concerned 
those unions associated with the leadership 
of Harry Bridges, of the International Long- 
shoremen’s and Warehousemen’s Union 
(ILWU). Allied with Bridges in his west 
coast domain were the Marine Cooks and 
Stewards Union and the Fishermen and 
Allied Workers of America,” unions of 
small membership. A portent of the action 
to be taken by the CIO was its removal 
of Bridges in 1948 as its west coast regional 
director. Expulsion of all three unions 
occurred in August, 1950. Shortly before, 
however, the Fishermen merged with the 
ILWU, a move it had intended for some time. 


Bridges himself has been found guilty of 
swearing falsely as to his Communist affilia- 
tions in seeking United States citizenship 
in 1945 and has drawn a prison sentence 
of five years. Likewise, the revocation of 
his citizenship will expose him to deporta- 
tion on the ground that he is an undesirable 
alien. Two of his trusty lieutenants also 
have drawn prison terms for conspiring with 
him to obstruct the naturalization laws. 
There is some evidence of a rank-and-file 
revolt against Bridges, which stems from 
his alleged demand that his union boycott 
the shipping currently serving the nation’s 
war needs in Korea; in fact, a number of 
his locals have entered into an agreement 
calling for the weeding out of security risks 





% CIO Proceedings, work cited, footnote 50, 
November 2, 1949. 

™ Cleveland Plain Dealer, June 4, 1950, p. 11-B, 
col. 5. This does not mean that the UE retained 
the jurisdiction over all of the other eligibles. 
Other unions in addition to the UE and IUE 
appeared on the ballot. 

% The UPW, accepting into membership only 
employees on the public payroll, is not subject 
to the compliance provision, among others, of 
the Taft-Hartley law (LMRA, Section 2 (2)). 
The UOPW abolished its office of vice president, 
allegedly so that some of its officers could avoid 
compliance. One of the officers of the MMSW 
admittedly resigned from the Communist Party 
in order to comply. 

% The policy of the parent union, as has 
been intimated, had been to deprecate right-wing 
revolts as a threat to organizational unity and 
Stability. 
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% The recognition in question, of course, had 
not stemmed from NLRB certification. 

8% In order to comply withthe non-Communist 
provision the FTAW removed one of its leaders 
from office and created the post of ‘‘national 
administrative director’’ for him. The NLRB 
challenged this attempted circumvention of the 
law, and thereupon the individual in question 
resigned from the Communist Party and came 
into compliance. One of the officers of the 
Fur Workers, an avowed Communist, also re- 
signed from the party to meet the requirements 
of the law. Compliance occurred after the 
union's expulsion—to offset anticipated raiding 
efforts of the CIO. 

% Both the ILWU and the Fishermen were 
forced into compliance with the non-Communist 
provision largely to negate the raiding tactics 
of Dave Beck's Teamsters’ Union. 
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in the maritime industry—an agreement 
primarily aimed at the ILWU itself. All 
this suggests the possibility of a drastic 
debilitation of leftist leadership in the ILWU, 
so that the CIO can recoup at least a large 
part of the membership of that union for 
itself. A formidable rival in the CIO’s reor- 
ganizational efforts will be the west coast 
section of the AFL Teamsters’ Union, under 
the leadership of Dave Beck. 


Thus, the CIO has revoked the charters 
of eleven of its national affiliates and has 
been able to recover for itself a large part 
of the membership involved. There was the 
possibility that a twelfth union, the United 
Furniture Workers,” might also be expelled, 
but in convention its membership turned 
upon and ousted its leftist leadership. In 
the light of the union’s reformation the CIO 
dropped its charges. 


In shedding itself of leftist influences the 
C1O has also modified its international affl- 
iations. In 1945 it participated in the estab- 
lishment of the World Federation of Trade 
Unions, an organization designed to advance 
the interests of trade unionism in the post- 
war world. But it found that organization 
to be Communist dominated, and resigned 
in protest." Subsequently it joined with the 
AFL in helping to establish a rival and 
militantly anti-Communist organization, the 
International Confederation of Free Trade 
Unions. 

Aside from the action taken by the parent 
union the affiliated unions also took up the 
cudgel against leftist leadership. Probably 
most prominent among these has been Wal- 
ter Reuther’s UAW. Reuther obtained the 
presidency in 1946 and routed the leftist 
members of the union’s executive board in 
1947. Thereupon the UAW amended its 
constitution to bar Communists from na- 
tional office. In line with this trend two of 
its traditionally and notoriously leftist locals 
have also passed into rightist control—those 
of the Allis-Chalmers company (Milwaukee) 
and of the River Rouge plant of the Ford 
Motor Company. In the case of the latter, 
a recent development, influenced by the 
Korean crisis, requires all of its hundreds of 


officers and representatives to sign—at. the 
pain of dismissal from office—a specially 
designed non-Communist pledge distinct 
from that of the Taft-Hartley law. 


The conduct of other nationals is worthy 
of note. The National Maritime Union— 
largely due to the “about-face” of its presi- 
dent in 1947—ousted its leftist leadership 
and has since become militantly anti-Com- 
munist. There still remains, however, a 
significantly vocal element of leftists in the 
ranks. The Transport Workers Union has 
almost completed an apparently successful 
program of removing similar leadership. The 
United Retail, Wholesale and Department 
Store Employees, with the assistance of 
the parent union, forced the disaffiliation of 
a number of its leftist-led locals—those 
connected with many of the prominent de- 
partment stores in New York City.” Unim- 
pressed with the capacities of the national, 
the parent union assigned jurisdiction over 
department store employees to the power- 
ful Amalgamated Clothing Workers for 
reorganization. The United Steelworkers in 
1948 enacted a constitutional amendment 
barring Communists from union office. An 
even more drastic provision, barring Com- 
munists from membership as well, is found 
in the constitutions of the Utility Workers, 
Oil Workers and Rubber Workers.” -Con- 
trary examples are afforded by the Pack- 
inghouse Workers and Clothing Workers. 
Although both these unions support the CIO's 
policies they have rejected proposed anti- 
Communist constitutional amendments on 
the ground that leftist influences in their 
unions can be eliminated by spontaneous 
action of the membership. 


The CIO has its state, district, county and 
city industrial-union councils, many of which 
have taken action of one kind or another 
against leftist elements. The state councils 
of Indiana, Pennsylvania, Massachusetts and 
New York have barred Communists from 
council office. In 1946 the parent union itself 
revised its regulations governing such coun- 
cils in an attempt to dissolve leftist influences 
among them,“ and subsequently it revoked 





* One of the officers of this union before its 
reformation resigned from the Communist Party 
in order to qualify for the non-Communist 
affidavit. 

"CIO Proceedings, work cited, footnote 50, 
October 31, 1949, p. 8. 

* Some time before the issue of leftist dom- 
ination was resolved, the national amended its 
constitution to redefine its officers so that, al- 
legedly, its executive board could escape the 
necessity of filing non-Communist affidavits. 
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Unvestigation of Communist Infiltration into 
Labor Unions Which Serve the Industries of 
the United States, House of Representatives, 
80th Congress, 2d Session, Committee on Educa- 
tion and Labor (Report No. 16); Interim Re- 
port, The Distributive Trades of New York 
City, December 17, 1948, p. 17.) 

# Lewis’s UMW has had 
since 1927. 

* CIO Proceedings, work cited, footnote 50, 


October 31, 1949, p. 13. 
November, 1950 @ Labor Law Journal 


such a_ provision 











@ 


p 


_— 2 Bw 


er "= - CD 











the charters of the state councils of Cali- 
fornia and Washington—which reflected 
Bridges’ leadership—and transferred them 
to rightist control. It has taken the same 
action (1948) against the Greater New York 
City Council, alleged to have been the super- 
staff of the Communist-dominated CIO lo- 
cals in New York City.” 


The CIO, then, admittedly through at 
least a temporary loss of a not insignificant 
part of its membership, has largely rid itself 
of leftist influences. There is no doubt too 
that for labor generally the impact of the 
Korean crisis will mean an increasingly in- 
tense grass-roots resentment of leftist lead- 
ership, which implies a further debilitation 
of such influences at the local-union level. 


The freedom of unions to eliminate Com- 
munists not only as officers but as members 
has been sanctioned by a recent court deci- 
sion, the first of its kind, holding that a 
union may take disciplinary action, including 
expulsion, against those who refuse to ac- 
cept its policies.” This does not imply that 
a union, even one enjoying the union shop, 
can equally seek to have the expelled 
member discharged from his job, for such 
conduct would be in violation of the Taft- 
Hartley law. Yet under the law manage- 
ment is free—and under the demands of 
national security may occasionally be com- 
pelled—to discharge leftist agitators from 
its work force. 


On the other hand, in one basic respect 
decisions of the courts have worked to the 
benefit of leftist leadership. Right-wing 
locals have been inhibited from seceding 
from their leftist-dominated nationals through 
fear of loss of their property. The courts 
generally have held that a local is a creature, 
not an affiliate, of its national, and that upon 
secession its property, including its accumu- 
lated funds, remains with the national.” 
The prospective loss by local unions of their 
resources, then, must have retained for those 
nationals expelled from the CIO some of the 
members they otherwise might have lost. 


Unlike the CIO the AFL has been free 
very largely of leftist influences ever since 
its formative years when, under the leader- 
ship of Gompers, it routed its radical ele- 


ments. The nationals themselves contain no 
such leadership, but leftists have been able 
to infiltrate into a few scattered locals, par- 
ticularly those located in large metropolitan 
areas. Since the enactment of the Taft- 
Hartley law some of the state federations 
of the union— particularly that of New York 
—have refused to seat leftist delegates at 
their conventions, It has not been unknown 
for the AFL itself to recommend to some 
national that it revoke the charter of a leftist- 
led local. Occasionally a national has taken 
the initiative in ridding a constituent local 
of leftist leadership, and here and there a 
district central or local has taken similar 
action. Generally speaking, leftist leader- 
ship in an AFL local does not have the 
same national significance—in terms of num- 
bers of members—as does that of a CIO 
local. 


Accomplishments 
of Non-Communist Provision 


The action of the CIO in ridding itself of 
leftist influences cannot be emphatically 
ascribed to the non-Communist provision of 
the Taft-Hartley law. In the first place, the 
CIO has been unable to devote itself to the 
problem of its leftists at any period of time 
prior to that in which the non-Communist 
provision has been applicable—from 1947 
onward; coincidence in point of time is not 
necessarily. to be equated with cause and 
effect. Secondly, if the provision in question 
had never been enacted, the CIO, neverthe- 
less, would have taken substantially the 
same action that it has. Issues such as the 
Marshall Plan, third-party politics, the union’s 
international affiliations’ and, presently, the 
Korean crisis would have made it impossible 
to tolerate the conduct of the leftists—re- 
gardless of the enactment of the non-Com- 
munist provision. Third, and conversely, in 
no instance was the CIO’s expulsion of a 
union based upon that union’s refusal to 
comply with the affidavit requirement; in 
fact, most of those unions had come into 
compliance prior to their expulsion from the 
parent union, In short, the conduct of the 
CIO is to be explained by something more 
fundamental than the mere enactment of a 
piece of legislation. Its conduct is a reflec- 





*® The Distributive Trades of New York City, 
work cited, footnote 62, p. 21. 

*% Weinstock v. Ladisky, 18 LaBOoR CASES 
1 65,797 (N. Y. S. Ct:, 1950). Of course, the 
aspects of expulsion must conform to the union’s 
constitution and the general concept of due 
process (Cason v. Glass Bottle Blowers Asso- 
— 18 LABOR CASES { 65,930 (DC Calif., 
1 . 
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“ Hearings Before the Committee on Educa- 
tion and Labor, House of Representatives, 8st 
Congress, 2d Session, 1949, National Labor Re- 
lations Act of 1949; Federation of Insurance 
Employees v. United Office & Professional 
Workers, 18 LaBor Cases { 65,830 (R. I. S. Ct., 
1950). But see Vilella v. McGrath, 18 LaBorR 
Cases { 65,830 (Conn. S. Ct. of Err., 1950). 
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tion of the deterioration of this nation’s rela- 
tions with Russia. 


The non-Communist provision, neverthe- 
less, has been of some very minor import 
in either situation where Communist-sym- 
pathizing labor leaders, on one hand, have 
refused to comply, or, on the other, have 
entered into compliance. Among unions 
generally where the impeccability of the lead- 
ership has not gone unquestioned refusal 
to file affidavits or efforts to evade that re- 
quirement have exposed the motives of the 
leadership to the scrutiny of the member- 
ship. And wherever good faith has been 
found wanting the membership has been 
encouraged, at least, to remove such leaders 
from office. Contrariwise, where compli- 
ance has been met, those leaders have en- 
countered a different hazard. The NLRB 
has acted upon the affidavits filed by some 
of those officers, among others, whose unions 
have been expelled from the CIO; it has 
transferred them to the Department of 
Justice for prosecution. A recent decision of 
the Supreme Court has upheld the consti- 
tutionality of the non-Communist provision,® 
and another has reaffirmed the constitu- 
tionality of that part of the oath calling 
for the disavowal of belief in subversive 
isms.” In the light of these decisions the 
Department of Justice is free to initiate 
prosecution. 


But can successful prosecution be ex- 
pected? Only in those few cases where 
Communist sympathizers have been mani- 
festly stupid. Where a union leader has 
discarded, at least overtly, his Commu- 
nist affiliations and where, sinée his com- 
pliance, he has committed no overt act—a 
public statement, something appearing in 
print, etc-—which reflects the fact-that he 
still believes in Communism, the affidavit 
provision is helpless against him: there is 
no evidence upon which prosecution can be 
based. The provision cannot apply to him 
retroactively for any of his conduct prior 
to his compliance, for such legal action 
would be ex post facto and, hence, uncon- 
stitutional. This point warrants emphasis. 
It indicates, first, that a labor leader need 
not be overly clever to avoid the web of 
the law, and secondly, that he may go on 
believing in Communism provided he com- 


mits no overt act reflecting his beliefs.” Of 
course, if a Communist-minded labor leader 
chooses to continue his pro-Communist acti- 
vities openly, then compliance with the affi- 
davit provision jeopardizes his position at law. 


Thus, the non-Communist provision has 
accomplished little in the past and can be 
expected to accomplish equally little in the 
future. Nevertheless, for what little merit it 
does have its retention may be warranted, 
provided it is reasonably just and equitable 
or provided that there is no better law that 
can be substituted for it. 


Is Non-Communist Provision 
Just and Equitable? 


An oath-taking requirement is not unique 
for persons in positions of public responsi- 
bility. During the recent war hundreds of 
representatives of labor, management and 
the public serving on the War Labor Board 
were required to sign affidavits similar to 
that which the Taft-Hartley law imposes 
upon labor officials. Again, the Taft-Hartley 
affidavit is the same in substance as that 
which all federal employees must file. It 
need hardly be belabored that, at least, a 
significant number of such employees hold 
positions in society involving a lesser capa- 
city to influence the public welfare than does 
the position of the typical labor leader. To 
be sure, in one instance the public is the 
employer and, like those who meet a wage 
bill, it may impose whatever conditions of 
employment it chooses, short of violating 
the law. But there is a more fundamental 
rationale behind the oath taking required 
of federal employees. It is that such em- 
ployees, by the nature of their employment, 
may be in a position to act to the detriment 
of the public welfare if they are so inclined. 
The position of the labor leader may be 
exploited similarly if the incumbent is so 
inclined. 


The suggestion frequently has been made 
that the non-Communist affidavit should be 
expanded procedurally to require compli- 
ance from employers and substantively to 
include a non-fascist oath as well as the 
stipulation against Communism. Like the 
labor leader the employer would be subject 
to criminal prosecution for perjury or, if 





*® American Communications Association v. 
Douds, United Steelworkers v. NLRB, 18 LABOR 
CASES { 65,760 (S. Ct., 1950). 

® Osman v. Douds, 18 LABOR CASES { 65,807 
(S. Ct., 1950). 
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% Consider the following statement of a labor 
leader who resigned from the Communist Party 
in order to comply with the non-Communist 
provision: ‘I have resigned from the Commu- 
nist Party but I do not give up my belief in 
true democracy.’’ (New York Times, September 
8, 1950, p. 20, col. 8.) 
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recalcitrant, would lose the facilities of the 
NLRB.” This presumably would establish 
a kind of balance in which the impact of 
the provision upon the patriotic sentiments 
of the labor leader, in demanding that he 
disavow subversion, would be no more 
drastic than upon those of the employer. It 
is not enough that the employer merely dis- 
avow Communism,” for in the public mind 
he does not stand accused of Communist 
sympathies as do a number of labor leaders. 
To require him to disavow facism, however, 
is another matter; for a not insignificant 
part of the public—organized labor, for 
example—may regard him, particularly the 
large corporate, quasi-monopolistic employer, 
as definitely having fascist propensities. If 
one agrees that the non-Communist provi- 
sion should be retained for the little good 
which it can accomplish, then it follows that 
this proposed revision is equitable.” But it 
is equitable only in an infantile sense. It 
seeks to mitigate the insult which the non- 
Communist provision contains for the patri- 
otic sentiments of labor by equally insulting 
the patriotism of the employer. 


For some the non-Communist provision 
of the Taft-Hartley law implies that the 
American worker is sufficiently untrust- 
worthy or too disinterested to be permitted 
complete freedom in choosing his own lead- 
ers, and that as a result the government 
must direct his choice in some fashion. Typi- 
cally it is true that the worker is quite 
lethargic about his responsibilities as a labor 
union member except in times of union 
crisis." This pattern of behavior permits 
Communists, in somé instances, to obtain 
control of the union and so to organize 
themselves as to beat off attacks against 
their domination when the rank and file 
reasserts its interest in union affairs from 
time to time. The necessity of the CIO to 
expel some of its affiliates implies that it 
is convinced that the rank and file may need 
assistance in ridding itself of leftist leaders. 
And if the parent union admits the necessity 
of its assistance why cannot the public too 
be of assistance, minor though it be, through 


the non-Communist provision? One might 
assume that the leadership of any voluntarily 
instituted organization—be it that of a labor 
union or otherwise—is a matter of concern 
only to that organization and should not be 
influenced by government. But if indeed 
labor unionism wields immense power and 
if, as some insist, we are moving in the 
direction of a “laboristic society” so that 
the power of labor will increase even more 
so in the future, it is untenable to argue that 
the public has no stake in the outcome of 
internal union affairs. 


The non-Communist provision, then, is a 
device by which the public obtains a voice 
in the decision-making process of labor 
unions, to protect its interest. By way of 
other legislation—antitrust laws, for example 
—the public obtains a voice in the decision- 
making process of management, likewise to 
protect its interest.“ For it has been found 
that management too exercises immense 
power over the economy, so that its decisions 
are no longer exclusively its own affair. The 
proposition that an economic organization 
may act without concern for the public wel- 
fare is a remnant of that “atomistic” type 
of thinking which insisted, and truly so, 
that the individual, being an imponderably 
small part of society, could not affect the 
public welfare by his economic conduct. The 
days of this classic type of individualism, 
it they ever existed, have long been behind us. 


The non-Communist provision apparently 
penalizes the membership of a union because 
one of its leaders, for example, may have 
refused to comply. Here presumably inno- 
cent parties suffer the consequences of their 
leader’s recalcitrance. The membership, how- 
ever, is free to remove that leader from 
office and thereby regain the benefits of the 
NLRA. True, given a “captive member- 
ship” insurgent elements within that union 
would undoubtedly have difficulty in in- 
stigating the removal of its officers, and 
likewise—as has been explained—secession 
is frequently too high a price to pay. In 
this instance the law does seem to work 
unjustly. Yet, given perseverence and a just 





"The Taft-Hartley law provides the em- 
ployer with the facility, among others, of com- 
plaining against a labor union for unfair prac- 
tices (LMRA, Section 10). . 

= The Senate (8ist Congress) did enact an 
amendment, among others, to the Taft-Hartley 
law, which would require non-Communist affi- 
davits of employers. But the proposal has never 
oon acted upon by the House of Representa- 

ves. 

% In the enforcement of this provision a fascist 
would probably fare better than would a Com- 
munist. For in terms of evidence as to one’s 
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sympathies, the dogma of fascism is not as suc- 
cinctly spelled out nor is its organizational setup 
as definite as is that of Communism. 

™ His conduct, of course, is not unique. Wit- 
ness the attitude of the average American, in 
noncritical times, toward his responsibilities as 
a citizen. 

™ There are those who insist that our antitrust 
laws are hopelessly ineffective. If so, they should 
be modified or replaced by other legislation. 
That contention as such has no bearing upon the 
principle here being illustrated. 
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cause, insurgent elements eventually can 
gain enough rank-and-file support to re- 
move their noncomplying leaders; either that 
or the union itself will weaken and crumble 
by way of dissension in the ranks against 
such leadership. Unfortunately, there is a 
price which the labor movement, like anyone 
else, must pay for negligence. 


Alternative Proposals 


Why not abolish the affidavit provision 
and attack the problem of Communist lead- 
ership in labor by strengthening existing 
legislation or enacting new laws against 
overt acts of treason, sabotage and espionage 
—including, of course, conspiracy to com- 
mit such acts?™ In this manner labor, of 
all groups in society, would not be singled 
out, by implication, as having subversive 
tendencies. Furthermore, an individual ac- 
cused of subversion would have his day in 
court; he would not lose the benefits of law 
without a hearing—in contradistinction to 
the labor leader under the Taft-Hartley law 
who refuses to meet the affidavit require- 
ment. 


The difficulty with this proposal is that 
the non-Communist provision is designed to 
accomplish two purposes: to strengthen the 
nation’s internal security and to improve 
collective bargaining relations. The prohibi- 
tion of treasonable conduct does not touch 
the latter. It would not curb the vociferous 
name calling and deliberate misstatement of 
facts which Communist-minded labor lead- 
ers are prone to indulge in during collective 
bargaining negotiations.” Nor would it curb 
so-called political strikes and “exercises in 
class militancy.” Of course, a law might be 
enacted to outlaw such strikes, but would it 
be effective in promoting sound industrial 
relations? Outlawing strikes, of whatever 
kind, does not restore the inclination to work 
of those who have been convinced that they 
have reason to strike. More practical is the 
denial in the first place of positions of labor 
leadership to Communist-minded persons. 
And it is the affidavit provision which is of 
some minor assistance here. 

A positive oath might be substituted in 


place of the negative one. Union officers, in 
using the facilities of the NLRB, might be 


required to swear, for example, that they 
believe in and are willing to “preserve, pro- 
tect and defend the Constitution of the 
United States” (as does the President of 
the United States) instead of being required 
to disavow foreign isms. The oath wouid 
contain a presumption of innocence rather 
than of guilt. In that one particular respect 
it is superior to the non-Communist oath. 
Employers could take no affront if they too 
were subject to it. However, it does present 
a more complicated problem with respect to 
successful prosecution for perjury than does 
the non-Communist oath. A labor leader 
may affirm that he is loyal to his country, 
but he may have other loyalties as well. It 
would remain for the Department of Justice 
to prove, first, that he does have Communist 
sympathies, and, second, that those partic- 
ular sympathies as manifested are incompat- 
ible with his oath. On the other hand, if he 
affirms singularly that he has no Communist 
propensities it remains for the prosecutor to 
prove the contrary, as a matter of evidence. 


But why not substitute for the non-Com- 
munist provision a law, completely divorced 
from the Taft-Hartley law, which would 
simply prohibit Communist-minded persons, 
at the pain of criminal prosecution, from 
serving as labor leaders? The entire prob- 
lem of oath taking would be eliminated. It 
might remove from office those few leftist 
leaders who have been able to retain their 
positions despite their refusal to file affidavits. 
A “captive membership” or insurgent ele- 
ment which finds the cost of secession pro- 
hibitive might discover painless relief in this 
remedy. In line with the reasoning adopted 
by the Supreme Court in sustaining the con- 
stitutionality of the non-Communist provi- 
sion,” the constitutionality of this law would 
probably be sustained likewise. Of course, 
the law could not remove from union office 
any Communist-minded person who, from 
the time of the enactment of the law, com- 
mitted no overt act revealing his Communist 
sympathies. In that respect it is neither 
more nor less effective than the non-Com- 
munist provision. The basic objection to it 
seems to be that it is not as immediately 
effective as the non-Communist provision. 
It would require, presumably, the Depart- 
ment of Justice to collect evidence and to 
ferret out and prosecute labor leaders of 





™In fact, the problem might be handled 
through the application of the Smith Act, by 
which members of the national board of the 
Communist Party have been convicted of con- 
spiracy. 

™ This does not mean to imply that other 
labor leaders and employers are invaribly inno- 
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cent of the same type of conduct. 

% The non-Communist provision was not vali- 
dated upon the familiar ground that Congress 
can impose conditions upon a privilege, i.e., the 
use of the facilities of the NLRB. 
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Communist proclivities, while during the de- 
lay those leaders would be free to direct 
their unions in collective bargaining negotia- 
tions. But if, as has been explained, the non- 
Communist provision is only of very minor 
effect in removing leftist labor leaders from 
office, the objection to the law here pro- 
posed, as compared to the existing law, loses 
much of its significance. 


This proposal does not provide the ration- 
ale for removing from labor union office those 
other than Communist sympathizers. The 
Communist Party is a political party sui gen- 
eris; it is to be distinguished from all other 
parties in the political scene—Democratic, 
Republican, Socialist, etc.—in that it insists 
upon the necessity of violence and approves 
of the use of illegal devices in order to ob- 
tain political power.” Any labor leader be- 
longing to a political party which seeks po- 
litical power only through the ballot is to 
remain in union office unfettered by the type 
of law here proposed. Thus, union office is 
for those who are politically radical as well 
as politically conservative, provided they are 
not subversive. 


The proposal, likewise, does not provide 
the rationale for denying employment gener- 
ally to Communists. As labor leaders Com- 
munists can work to the detriment of public 
policies governing military security and in- 
dustrial relations. There is a de minimis 
point at which employments affect those pol- 
icies only negligibly or not at all. It is at 
this point that the type of law here pro- 
posed should no longer apply. An extension 
of this argument suggests also that, at least 
insofar as the law is concerned, Communists 
are not to be deprived of mere membership 
in labor unions. 


Some Consequences of Removal 
of Leftist Leadership 


Aside from the non-Communist provision, 
the elimination of leftist leadership in the 
labor movement has a number of consequences 
which warrant consideration. Some of these 
are salutary, while the value of others is 
difficult to determine. 

With leftist leaders removed, unions have 
been restored to their membership, which pre- 
sumably sanctions a fuller expression of 
democratic tendencies in labor. But because 
of the prominent role played by the parent 
union in the process of removal, the affili- 


ates of the CIO may encounter trends to- 
ward centralization of control, which may 
contradict those democratic tendencies. If 
the parent union can expel one group for 
defying its policies, it can take similar ac- 
tion against others in the future for the 
same reason, whether those policies are eco- 
nomic or political. This has most important 
ramifications in view of the increasing prom- 
inence which labor has assigned to political 
action in recent years. It may impose uni- 
form political action within the ranks of 
labor and strengthen labor as a force to be 
reckoned with. It is an interesting paradox 
that labor’s removal of Communists, who 
have a propensity for centralized political 
action, has probably enhanced its own ca- 
pacity to effectively function in that very 
direction. 


The CIO’s action against its leftists has 
removed one more barrier to the proposed 
merger of that organization and other unions. 
For the AFL has long insisted that a pre- 
requisite for such unification must be the 
elimination of Communist domination in the 
CIO. To be sure, unification is far from 
realized. . There is the terrible problem of 
apportioning jurisdictions among unions 
whose jurisdictions overlap. There is the 
corresponding problem of apportioning po- 
sitions of leadership among union officers. 
The negativism which John L. Lewis has 
displayed toward joining in unification also 
lessens the prospects. Nevertheless, unifica- 
tion proponents, in the light of the CIO’s 
action, can now present a stronger case than 
ever before. 


Those unions which the CIO has expelled 
in themselves constitute a barrier to over-all 
unification of labor. They will probably at- 
tempt to form an organization of their own, 
and indeed some of them have already 
announced their intentions to merge. Never- 
theless, the days of militant leftist leader- 
ship among them are numbered if relations 
between this nation and Russia continue to 
deteriorate, as they apparently will. Per- 
haps the majority, at least, of the member- 
ship involved can be retained for a unified 
labor movement. 


The removal of its leftist leaders will 
provide for labor a more favorable public 
opinion. Its capacity to organize the unorgan- 
ized will be somewhat improved, for work- 
men who have rejected labor because of its 
alleged Communist propensities will be more 
amenable to it. Communities which have 





* Proof of this statement is found in the writ- 
ings of various Communist theoreticians, par- 
ticularly Stalin’s Foundations of Leninism, 
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looked askance upon the presence of labor 
organizers may hereafter be more favorably 
disposed. This may be of some small sig- 
nificance for the CIO’s organizational efforts 
in the South where, in view of the vicious 
opposition of some of the employers, it is 
in need of favorable community opinion. 
Finally, the public’s suspicion of the ulti- 
mate objectives of the PAC, the political 
arm of the CIO, should be somewhat abated. 


For management, the removal of the sub- 
versive element from the bargaining table 


will help to improve collective bargaining. 
This does not imply that the days of mili- 
tancy in industrial relations will soon be 
over; it does suggest that there will be some- 
what of a reduction in bad-faith bargaining. 
On the other hand, if there develops a trend 
toward centralization of union policies, as 
has been suggested, labor may be less able 
to modify its demands at the bargaining 
table, which, of course, increases the diffi- 
culties of successful collective bargaining. 


[The End] 








THE GOVERNMENT'S EMERGENCY MACHINERY 


National Production Authority Admin- 
istrator William H. Harrison has announced 
these appointments: Joseph Sumner Bates, 
president of the Bates Chemical Company, 
as Director of the Chemical Division of 
the NPA; W. Howard Chase, of Hohokus, 
New Jersey, as consultant to Mr. Harrison; 
and H. George Wilde, of Lennox, Massachu- 
setts, as assistant to Mr. Harrison. 


First registration dates for doctors, den- 
tists and allied specialists under the special 
professional draft called for by recent Select- 
ive Service Act amendments, are now fixed 
by Presidential Proclamation. All doctors, 
etc., who are subject to this draft must 
(although registration dates are not yet set) 
be registered before January 16, 1951. In 
addition to starting off the registration, the 
President has established a National Ad- 
visory Committee to aid in fixing deferment 
policies for the medical groups. 


Manpower problems have been given their 
own specialized federal agency. Within the 
Department of Labor there has been set 
up the Office of Defense Manpower which 
will develop plans and policies for meeting 
defense manpower needs. Recently appointed 
to head this new office was Robert C. Good- 
win, Director of the Bureau of Employment 
Security. As part of this program, other 
bureaus within the department are to: work 
out policies for the recruiting, expanding 
and use of essential labor; judge the rela- 
tion between the labor supply, defense pro- 
curement needs and production availability ; 
promote employee training programs and 
the hiring of women workers; use the Pub- 
lic Employment Service to meet the labor 
demands of defense and essential civilian 
employers. 


Basic rules for the NPA priority system 
went into effect October 3. Here are the 
highlights: 
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Only one priority rating is established 
—the DO rating. 


Contracts with the armed forces or the 
Atomic Energy Commission are the only 
orders which may obtain these DO ratings. 
There are no priorities for essential civilian 
orders—and not all armed forces’ con- 
tracts are to rate the DO preference. 

DO priorities will be issued when needed 
by the Department of Defense or by AEC. 
When a contractor needs the rating he 
should ask the contracting officers of De- 
fense or AEC for it. 

DO ratings carry equal weight. _Sup- 
pliers fill orders on a first-received basis. 
DO ratings are not shaded to show the 
degree of essentiality of the order. 


Formal grants have been given to Defense 
and AEC to issue DO ratings. Defense says 
that most outstanding contracts and new 
contracts will be rated and AEC has dele- 
gated to the managers of its nine operations 
offices power to assign ratings. 

An order, NPA Order M-1, supplement- 
ing the basic priority regulations, set forth 
specific rules for the placing, accepting and 
scheduling of orders for various steel products 
that have been assigned a DO priority rating. 

Earl J. McGrath, Commissioner of Educa- 
tion, has announced that schools will be subject 
to Regulation 1 of the Department of Com- 
merce, which establishes controls over the 
inventories of certain specified raaterials. 

The Defense Transport Administration, 
as claimant agency before the NPA for rail- 
road material needs, has presented a pro- 
gram_to the NPA for requiring steel for the 
building of at least 10,000 new freight cars 
a month as well as for maintenance and 
repair of current equipment. The program 
was based on schedules presented by car 
builders. 
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Union Unfair Labor Practices 


By JOHN J. WALSH 
City Judge, Utica, New York 


... THIS ARTICLE REVIEWS ALMOST ONE 
HUNDRED CASES IN WHICH UNIONS HAVE 
BEEN INVOLVED WITH SECTION 8 (b) ... 


HE Labor Management Relations Act 

of 1947 amended the National Labor Re- 
lations Act by adding thereto six unfair 
labor practices on the part of labor organi- 
zations. In the past three years, the Na- 
tional Labor Relations Board has decided 
almost 100 cases involving directly or indi- 
rectly most of the more important provi- 
sions of Section 8 (b) although many issues 
remain undecided at the present time. It is 
the purpose of this article merely to point 
out the resolved questions of law rather 
than to speculate on the unsolved ones. 


In the first place, the alleged “union un- 
fair labor practice” must occur in an indus- 
try or business engaged in or “affecting” 
interstate commerce. Many of the cases 
decided by the Board have been dismissed 
on the question of jurisdiction, leaving un- 
settled some very interesting points of trade 
union policy and practice.’ 


The act in Section 7 defines in general the 
rights of employeés: to organize, to form, 
join and assist labor organizations, to bar- 
gain collectively, etc. It likewise declares 
that employees have the right to “refrain 
from any or all of such activities,” except 
to the extent that this right is affected by 
a valid union-shop agreement’ requiring 
membership in a labor organization as a 


condition of employment. The Board has 
ruled that this right includes the right to 
go to and from work unmolested, without 
restraint or coercion while a strike is in 
progress.” 

The six general types of unfair labor prac- 
tices under Section 8 (b) apply to a “labor 
organization or its agents.” 

The words “labor organization” need no 
amplification except to note that the term 
has been applied even to an informal group 
known as a “strike committee.” * 

The term “labor organization” does not 
include, however, a union composed exclu- 
sively of members who are not considered 
“employees” within the meaning of the act, 
such as supervisors, agricultural laborers, etc.‘ 

The term “agents” requires considerably 
more attention. In proving agency, the bur- 
den is on the General Counsel-of the Board 
to prove that the unlawful acts were com- 
mitted by “agents” of the labor organiza- 
tion, acting in their representative capacity; 
the burden is not on the labor organization 
to disprove the agency.* 

A labor organization is responsible for the 
acts of its “agents” where they are “em- 
ployees” or “servants” of the union, and this 
responsibility adheres to the union even 
though it not only has not specifically au- 





2“ ‘Local’ Business,’’ 1 Labor Law Journal 
783 (July, 1950). 

2 Sunset Line & Twine Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8284, 79 NLRB 1487. 

3 Perry Norvell Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8343, 80 NLRB 225. 

* DiGiorgio Wine Company, 2 CCH Labor Law 
Reports (4th Ed.) § 9477, 87 NLRB, No. 125. 
Members of the Kern County Farm Union were 
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found to be agricultural laborers and conse- 
quently the union was not a “‘labor organiza- 
tion,’’ but Teamsters Local No. 87 which was 
involved in the dispute was held to be such a 
“labor organization’’ because it had as members 
others than agricultural laborers or other ex- 
empted persons. 

5 Sunset Line € Twine Company, cited at foot- 
note 2. 
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thorized the performance of the act in ques- 
tion but indeed has specifically forbidden the 
agent to do so, provided that the labor or- 
ganization actually empowered the agent to 
represent it “in the general area within 
which the agent acted.” * 

In addition, authority to act as an “agent” 
will be implied where the conduct of the 
labor organization is such as to show that it 
actually intended to confer that authority.’ 


The Board has stated that “agency” is 
established (a) when the acts in question 
have been authorized in fact; (b) when, 
though ynauthorized or even expressly for- 
bidden, they are committed “within the 
scope of employment” of the agent; or 
(c) when they have been subsequently rati- 
fied by the labor union.* 

The labor organization is responsible for 
the acts of its business agent even where 
such acts violate the constitution of such 
organization.’ 

The following officers have been held to 
be “agents”: president and vice president,” 
and secretary.“ In addition, a business 
agent and assistant business agent,” shop 
stewards “ and committeemen ™“ have all been 
held to be “agents” of a labor organization. 


An international union may also be held 
responsible where there is found to be a 
“joint venture or sponsorship” of the strike 
or picketing.” In such event, each organi- 
zation is responsible for the acts not only 
of its own but also of the others’ agents.” 
But ordinarily, the acts of one individual 
agent are not binding upon any other agent 
named in the complaint as an individual 
unless he participated in such act.” 

Nor is a labor organization responsible 
for an act in furtherance of a boycott by a 
business agent of another organization not 


a party to the complaint, unless a connec- 
tion is shown between the two organizations.” 


Union members engaged in picketing or a 
related activity are “agents” ” and any vio- 
lence committed by them, even though 
forbidden, makes the labor organization re- 
sponsible for such violence.” 


A labor organization, however, is not 
responsible for acts of persons in their indi- 
vidual capacity.“ Accordingly, an individ- 
ual striker’s activity away from a picket line, 
such as an assault, where no responsible 
official had knowledge of the incident,” or 
an individual’s warning to -strikebreakers 
about a block away from the plant not to 
go to work™ are not the acts of the labor 
organization, provided that these individuals 
hold no responsible position with the organ- 
ization. However, if the organization is 
found to have advocated violence generally 
in such situations, it is responsible for the 
acts committed away from the picket line 
by individuals.* The organization is not 
responsible for the acts of unidentified 
individuals.” 


Restraint and Coercion 


Section 8 (b) (1) (A) provides that it 
shall be an unfair labor practice for a labor 
organization or its agents 


“(1) to restrain or coerce (A) employees 
in the exercise of the rights guaranteed in 
section 7; Provided, That this paragraph 
shall not impair the right of a labor organi- 
zation to prescribe its own rules with respect 
to the acquisition or retention of member- 
ship therein.” 

While the words “restrain” and “coerce” 
are capable of broad definition, the Board 





6 aad Line & Twine Company, cited at foot- 
note 2. 

' — Line & Twine Company, cited at foot- 
note 2. 

8 Colonial Hardwood Flooring Company, 2 
CCH Labor Law Reports (4th Ed.) { 9040, 84 
NLRB 563. 

* Roane-Anderson Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8812, 82 NLRB 696. 

%” Atlantic & Pacific Tea Company, 2 CCH 
md Law Reports (4th Ed.) { 8695, 81 NLRB 
1 . 

u Atlantic & Pacific Tea Company, cited at 
footnote 10. 

12 Roane-Anderson Company, cited at foot- 
note 9. 

% Cory Corporation, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9046, 84 NLRB 972. 

4% Colonial Hardwood Flooring Company, cited 
at footnote 8. Where a union-shop steward 
participates in contract negotiations and griev- 
ance proceedings, she acts within the scope of 
her authority in making a coercive threat to an 
employee. 
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% Sunset Line & Twine Company, cited at foot- 
note 2. 

% Cory Corporation, cited at footnote 13. 

11 Perry Norvell Company, cited at footnote 3. 

% Santa Ana Lumber Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9482, 87 NLRB, No. 
135. 


1% Sealright Pacific, Ltd., 2 CCH Labor Law 
Reports (4th Ed.) { 8777, 82 NLRB 271; Colonial 
Hardwood Flooring Company, cited at foot- 
note 8. 

2% Colonial Hardwood Flooring Company, cited 
at footnote 8. Since pickets are ‘‘agents,’’ vio- 
lence was within their scope of employment 
since it was incidental to an authorized patrol. 

21 Perry Norvell Company, cited at footnote 
3, p. 245. 

2 Irwin-Lyons Lumber Company, 2 CCH La- 
bor Law Reports (4th Ed.) { 9414, 87 NLRB 54. 

23 Cory Corporation, cited at footnote 13. 

% Colonial Hardwood Flooring Company, cited 
at footnote 8. 

% Santa Ana Lumber Company, cited at foot- 
note 18. 
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has limited the terms to “physical force, or 
threats of force, or of economic reprisal.” * 


The guarantee of this subsection extends 
only to “employees” within the meaning of 
the act and not to employers or supervis- 
ors™ or other classifications exempt from the 
definition of “employees.” 


Under the definition of “physical force or 
threats of force,” the following acts violate 
this subsection: physical assaults and shov- 
ing of strikebreakers; ™ attempts to pull peo- 
ple from automobiles and the obstruction 
of automobiles entering a plant; ™ the over- 
turning of automobiles, the carrying of sticks 
by ‘pickets and the open piling of bricks for 
use by pickets;” “mass” picketing; the 
erection of barriers and the obstruction of 
the premises;™ and threats of bodily harm,” 
even where only implied.” 


As examples of such threats, the Board 
has pointed out the following: “I’m telling 
you as a friend not to come out to work in 
the morning. You fellows are stirring up 
a hornet’s nest. There will be trouble out 
there; guns, knives; and blackjacks—I don’t 
know what all—I wouldn’t go out if I was 
you” and “.. . get away from that mine be- 
cause we're not going to work with you 
any more—there will be trouble if you come 
over there.”™ Also, a speech by a union 
agent over a loudspeaker, saying that “wives 
and children had better stay out of the way 
if they didn’t want to get hurt,” and that 


the union “didn’t expect any interference 
from the police” “* was considered threatening. 


The following or “trailing” of strikebreak- 
ers away from a plant is coercive where the 
surrounding circumstances show a coercive 
effect, even though no violence is employed,” 
but the mere identification of strikebreak- 
ers ™ or the mere trailing of company trucks 
to their delivery points to ascertain destina- 
tion do not ipso facto constitute “restraint” 
or “coercion.” ™ 


Economic reprisal and threats of such ac- 
tion have been held to be “restraint” and 
“coercion.” Under an authorized union- 
shop agreement, causing or attempting to 
cause the discharge of an employee except 
for nonpayment of dues violates this subsec- 
tion,” as does a threat of economic coercion. 


Earnest and peaceful discussion with em- 
ployees going to work, to convince them 
not to do so, is not “restraint” or “coer- 
cion”; “ neither is a strike,* even where the 
object of the strike is illegal,“ except where 
the strike or work stoppage or picketing is 
directed in furtherance of “economic” coer- 
cion of particular employees to compel their 
illegal discharge by an employer;“ nor is 
peaceful picketing when it is (a) in further- 
ance of a primary strike, (b) for recognition 
of a union where no other union is certi- 
fied, (c) to force economic concessions or 
(d) against unfair labor practices of the em- 
ployer.“ In connection with picketing, 





% National Maritime Union (Texas Company), 
2 CCH Labor Law Reports (4th Ed.) { 8047, 
78 NLRB 971; Perry Norvell Company, cited 
at footnote 3. 

7 Unless the act was committed in the pres- 
ence and hearing of rank-and-file employees, 
thereby coercing such employees by example. 
Smith Cabinet Manufacturing Company, 2 CCH 
Labor Reports (4th Ed.) { 8672, 81 NLRB 886; 
Cory Corporation, cited at footnote 13. 

2% Perry Norvell Company, cited at footnote 
3; Smith Cabinet Manufacturing Company, cited 
at footnote 27; Colonial Hardwood Flooring 
Company, cited at footnote 8; Cory Corpora- 
tion, cited at footnote 13. 

* Colonial Hardwood Flooring Company, cited 
at footnote 8. 

%* Smith Cabinet Manufacturing Company, 
cited at footnote 27. 

= Sunset Line & Twine Company, cited at 
footnote 2. But. ‘‘mass’’ picketing refers to the 
character of the picketing, not necessarily to the 
number of pickets. Cory Corporation, cited at 
footnote 13. 

2 Irwin-Lyons Lumber Company, cited at 
footnote 22. 

%3 Perry Norvell Company, cited at footnote 3. 

* ‘Don’t let me catch you working in Albany 
again.’’ Conway’s Express, 2 CCH Labor Law 
Reports (4th Ed.) { 9475, 87 NLRB 187. 

% Randolph Corporation, 2 CCH Labor Law 
Reports (4th Ed.) § 9976, 89 NLRB, No. 194 
(1950). 
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% United Mine Workers (Union Supply Com- 
pany), 2 CCH Labor Law Reports (4th Ed.) 
# 10,046, 90 NLRB, No. 38 (1950). 

7 Sunset Line & Twine Company, cited at 
footnote 2. 

% Cory Corporation, cited at footnote 13. 

* Santa Ana Lumber Company, cited at foot- 
note 18. 

* Clara-Val Packing Company, 2 CCH Labor 
Law Reports (4th Ed.) {| 9474, 87 NLRB, No. 
120; Union Starch & Refining Company, 2 CCH 
Labor Law Reports (4th Ed.) § 9480, 87 NLRB, 
No. 137. 

“= ‘‘When we get in with the Union you old 
fellows won't have a job."" Smith Cabinet 
Monufacturing Company, cited at footnote 27. 

“Those who do not join the union will 
eventually lose their jobs.’’ Seamprude, Inc., 2 
= Labor Reports (4th Ed.) { 8819, 82 NLRB 


“ Colonial Hardwood Flooring Company, cited 
at footnote 8. 

# Perry Norvell Company, cited at footnote 3. 

« National Martime Union (Texas Company), 
cited at footnote 26. 

“ Clara-Val Packing Company, cited at foot- 
note 40. 

“ Watson Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 8374, 80 NLRB 533, as re- 
fined by the recent decision in Denver Build- 


‘ing & Construction Trades Council (Shore), 2 


CCH Labor Law Reports (4th Ed.) { 10,201, 
90 NLRB, No. 224 (1950). 
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verbal denunciation of strikebreakers as 
“scabs” is privileged free speech.” 

The proviso to Section 8 (b) (1) (A) 
states that the subsection shall not be ap- 
plied so as to “impair the right of a labor 
organization to prescribe its own rules for 
the acquisition or retention of membership.” 
Since the union may “prescribe” its own 
rules, it may also enforce them regardless 
of ulterior motive or the effect on particular 
employees,* and may likewise threaten to 
do so.* 

A union constitution and bylaws which 
require the observance of a picket line by 
its members during a strike are protected 
by the proviso.” 

The violation of any of the other subsec- 
tions of Section 8 (b), such as a refusal 
to bargain,” or an unlawful boycott,” is not 
a derivative violation of Section 8 (b) (1) (A), 
nor is a general violation of Section 8(b) (2) 
—causing an employer to discriminate— 
where such attempt is made in a general 
manner™ and not directed against a par- 
ticular employee or employees.” 


Coercion of Employers 


Section 8 (b) (1) (B) provides a second 
type of “restraint” and “coercion” which is 
practiced upon employers and not em- 
ployees. This subsection reads: 

“It shall be an unfair labor practice for 
a labor organization or its agents—(1) to 
restrain or coerce (B) an employer 
in the selection of his representatives for 
the purposes of collective bargaining or the 
adjustment of grievances.” 

Since composing-room foremen handle 
grievances as management representatives, a 
union which seeks to compel the employer 
to limit his selection of such foremen to a 


class composed only of union members vio- 
lates this subsection.” 

While the union may be ordered to cease 
and desist from further violation of this sub- 
section, the Board is without power to in- 
demnify employees for any loss of earnings 
suffered by reason of such acts.” 


Causing or Attempting to Cause 
Employer to Discriminate 
Against Employees 


Section 8 (b) (2) provides that it shall be 
an unfair labor practice for a labor organi- 
zation or its agents 


“(2) to cause or attempt to cause an em- 
ployer to discriminate against an employee 
in violation of subsection (a)(3) or to dis- 
criminate against an employee with respect 
to whom membership in such organization 
has been denied or terminated on some 
ground other than his failure to tender the 
periodic dues and the initiation fees uni- 
formly required as a condition of acquiring 
or retaining membership.” 


Under Section 10 (c) of the act, if an 
employee is discharged or otherwise dis- 
criminated against by the employer as a 
result of acts of the union in violation of sub- 
section (b) (2), the union becomes jointly 
and severally liable with the employer for 
the payment of the wages lost as a result 
of such action.” 

The term “employee” refers to an em- 
ployee within the meaning of the act and 
not to a representative of management or a 
person having a supervisory status.” How- 
ever, the term “employee” is not limited to 
a particular person or group of employees 
but may refer to employees of the em- 
ployer generally.” 





“ Sunset Line & Twine Company, cited at 
footnote 2. 

# American Newspaper Publishers Associa- 
tion, 2 CCH Labor Law Reports (4th Ed.) {| 9347, 
86 NLRB 951. 

* Conway’s Express, cited at footnote 3. 
“You'll lose your book’’; ‘‘. . . never work... 
again’’; etc. 

8% DiGiorgio Wine Company, cited at foot- 


note 4. 
% Great Atlantic & Pacific Tea Company, cited 


at footnote 10. 
33 DiGiorgio Wine Company, cited at foot- 
ote 4. 
” 83 American Radio Association, 2 CCH Labor 
Law Reports (4th Ed.) { 8843, 82 NLRB 1344; 
Printing Industry of America, Inc., 2 CCH 
Labor Law Reports (4th Ed.) { 9493, 87 NLRB, 
No. 164; Graphic Arts League, 2 CCH Labor 
Law Reports (4th Ed.) 9490, 87 NLRB, No. 124. 
% Causing an employer illegally to discharge 
an employee in violation of Section 8 (b) (2) 
also derivatively violates Section 8 (b) (1) (A). 
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Union Starch & Refining Company, cited at 
footnote 40; New York Shipbuilding Corpora- 
tion, 2 CCH Labor Law Reports (4th Ed.) 
{ 9959, 89 NLRB, No. 197 (1950); General Am- 
erican Aerocoach Corporation, 2 CCH Labor 
Law Reports (4th Ed.) {10,070, 90 NLRB, 
No. 36. 

% American Newspaper Publishers Associa- 
tion, cited at footnote 48. 

5% Colonial Hardwood Flooring Company, cited 
at footnote 8. 

51 Newman, 2 CCH Labor Law Reports (4th 
Ed.) { 9174, 85 NLRB 725. 

58 Section 2 (3). 

5% National Maritime Union (Texas Company), 
cited at footnote 26. ‘*. . . the prohibition is 
not confined to those instances in which specific 
non-union employees are unlawfully discrimi- 
nated against. It extends as well to instances 
in which the union, or its agents, seeks to 
cause the employer to accept conditions under 
which any non-union employee or job appli- 
cant will be unlawfully discriminated against.’’ 
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This subsection can be violated by the 
mere execution of a union-shop agreement 


without authorization through an election” 


or a preferential union clause;“ by an em- 
ployer’s delegating to a union the hiring 
of new employees, and requiring such new 
employees to be members of the union; “ by 
insistence upon a continuation of an illegal 
hiring-hall arrangement,” such insistence 
being supported by economic force; or by 
a policy of refusing to work with non- 
union men.® 


The Board recently, however, gave its ap- 
proval to a hiring-hall arrangement designed 
to be nondiscriminatory. The Board said: 


“By its terms the proposal in issue re- 
quired that the Employers secure and the 
Respondent [union] furnish, all unlicensed 
personnel through the offices of the Re- 
spondent and that preference be accorded 
to persons presently employed by the Em- 
ployers and those having seniority by reason 
of previous employment by the Employers 
during the preceding 2 years. It further 
specifically provided that the Respondent 
administer these hiring provisions without 
discrimination by reason of membership or 
non-membership in the Union. we 
find no justification for assuming that the 
Respondent would violate its agreement by 
dispatching personnel on a_  discrimina- 
tory basis.” “ 


Congress amended the proposed act be- 
fore final passage to substitute the words 
“cause or attempt to cause” for the words 
“persuade or attempt to persuade.” Accord- 
ingly, it is no violation for a union to discuss 


with an employer the principles of the union 
shop.” Likewise, the union may request an 
employer to discriminate unlawfully in favor 
of the membership of the union.* 


However, if the union supplements this 
request with a threat to or actually does 
engage in picketing even though peacefully, 
it “causes” or “attempts to cause” an em- 
ployer to accede to its demands by mobiliz- 
ing economic pressure against him. This 
holding is in line with the recent line of 
Supreme Court cases to the effect that 
peaceful picketing is something more than 
free speech, i. e., an attempt to “persuade.” “ 


The subsection is violated by the enforce- 
ment or attempted enforcement of an illegal 
security clause™ or by the illegal applica- 
tion of a valid contract.” Such illegal ap- 
plication would consist of retroactively 
applying a union-security clause in order to 
effect the discharge of an employee for fail- 
ure to pay dues during a period when under 
the act he could not be required to pay such 
dues,” or by procuring the discharge of an 
employee who tendered his dues and initia- 
tion fees but refused to take the obligation 
of membership or attend union meetings.” 

A member in bad standing may be dis- 
charged under a valid union-shop contract 
even though the bad standing resulted from 
failure to request exoneration from dues 
while not working, where the employee 
failed to request such action.“ 


Discrimination may exist even though it 
does not amount to discharge. A union re- 
quest to an employer for the layoff of em- 
ployees is discriminatory in the absence of 





* United Mine Workers (Jones & Laughlin 
Steel Company), 2 CCH Labor Law Reports 
(4th Ed.) { 8956, 83 NLRB 916. 


« International Longshoremen’s and Ware- 
housemen’s Union (Waterfront Employers Asso- 
ciation of the Pacific Coast), 2 CCH Labor 
Law Reports (4th Ed.) { 10,154, 90 NLRB, No. 
166 (1950). See, also, National Union of Marine 
Cooks & Stewards (Pacific American Shipowners 
Association), 2 CCH Labor Law Reports (4th 
Ed.) { 10,147, 90 NLRB, No. 167. 

* Daniel Hamm Drayage Company, 2 CCH 
—_— Law Reports (4th Ed.) § 9029, 84 NLRB, 

0. 56. 

6 National Maritime Union (Texas Company), 
cited at footnote 26; American Radio Associa- 
tion, cited at footnote 53. 

* United Mine Workers (Jones & Laughlin 
Steel Company), cited at footnote 60; American 
Newspaper Publishers Association, cited at foot- 
note 48. 

*% American Newspaper Publishers Association, 
cited at footnote 48; Chicago Newspaper Pub- 
lisners Association, 2 CCH Labor Law Reports 
(4th Ed.) { 9348, 86 NLRB 1041; Graphic Arts 
League and Printing Industry of America, cited 
at footnote 53. 
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* National Union of Marine Cooks & Stewards 
(Pacific American Shipowners Association), cited 
at footnote 61. 

* Santa Ana Lumber Company, cited at foot- 
note 18. 

® Denver Building 4& Construction Trades 
Council (Shore), cited at footnote 46. See, also, 
International Longshoremen’s and Warehouse- 
men’s Union, Local No. 16, et al. (Juneau 
Spruce Corporation), 2 CCH Labor Law Re- 
ports (4th Ed.) { 10,202, 90 NLRB, No. 223 
(1950). 

® Denver Building & Construction Trades 
Council (Shore), cited at footnote 46. 

% Clara-Val Packing Company, cited at foot- 
note 40; Pinkerten’s National Detective Agency, 
Inc., 2 CCH Labor Law Reports (4th Ed.) 
10.057, 90 NLRB, No. 39 (1950). 

1 Union Starch & Refining Company, cited at 
footnote 40. 

"= New York Shipbuilding Corporation, cited 
at footnote 54 (period between contracts): Gen- 
eral American Aerocoach Corporation, cited at 
footnote 54 (period preceding current contract). 

% Union Starch & Refining Company, cited at 
footnote 40. 

™ Pressed Steel Car Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9820, 89 NLRB, No. 36. 
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a union-security clause, as is the refusal of 
the union to clear any but paid-up mem- 
bers to jobs.” 

A discriminatory discharge may consist 
of a constructive discharge if the employees 
are forced to remain away from work by 
threats of physical violence if they do re- 
port for work.” 


Union Refusal to Bargain 
in Good Faith 


Section 8 (b) (3) of the act provides that 
it shall be an unfair labor practice for a 
labor organization or its agents 

“(3) to refuse to bargain collectively with 
an employer, provided it is the representa- 
tive of his employees subject to the provi- 
sions of section 9 (a).” 

The act also sets forth certain statutory 
requirements of collective bargaining. The 
employer and the representatives of the em- 
ployees must meet at “reasonable times”; 
must “confer in good faith with respect to 
wages, hours, and other terms and condi- 
tions of employment, or the negotiation of 
an agreement, or any question arising there- 
under”; and, if an agreement is reached, 
must reduce the same to writing." 

In addition, where there is in existence a 
collective bargaining agreement, if either 
party desires the contract to be changed or 
modified, that party must give sixty days’ 
notice of termination or modification, offer 
to meet and confer, notify the federal and 
state mediation services within thirty days 
thereafter if the dispute is not settled, and 
continue the contract in effect without a 
strike or lockout until the sixty-day period 
ends or the contract expires, whichever 
is later.” 

To violate this subsection, there must be 
an appropriate unit,” and the union must be 
the bargaining agent.” 

A union demand as a condition of settling 
a strike that the employer post a perform- 
ance bond, even though made in good faith, 
is a violation of this subsection.” 





Likewise, a union may not insist, as a 
condition precedent to entering into a con- 
tract, that the employer agree to provisions 
which are unlawful or inconsistent with the 
basic policy of the act.” 

A union may not refuse to enter into a 
bilateral contract with the employer, written 
or oral, with respect to any term or con- 
dition of employment properly the subject 
of negotiation and agreement.” 


A union refusal to enter into a contract, 
except one cancellable at any time on sixty 
days’ notice, violates the statutory duty to 
bargain in good faith.” 


Strikes, Boycotts 
and Jurisdictional Disputes 


Section 8 (b) (4) of the act provides that 
it shall be an unfair labor practice for a 
labor organization or its agents 

“(4) to engage in, or to induce or encour- 
age the employees of any employer to en- 
gage in, a strike or a concerted refusal in 
the course of their employment, to use, 
manufacture, process, transport, or other- 
wise handle or work on any goods, articles, 
materials, or commodities or to perform any 
services, where an object thereof is: 
(A) forcing or requiring any employer or 
self-employed person to join any labor or 
employer organization or any employer or 
other person to cease using, selling, han- 
dling, transporting, or otherwise dealing in 
the products of any other producer, proc- 
essor, or manufacturer or to cease doing 
business with any other person; (B) forcing 
or requiring any other employer to recog- 
nize or bargain with a labor organization 
as the representative of his employees unless 
such labor organization has been certified 
as the representative of such employees un- 
der the provisions of section 9; (C) forcing 
or requiring any employer to recognize or 
bargain with a particular labor organization 
as the representative of his employees if 
another labor organization has been certi- 
fied as the representative of such employees 





% Pinkerton’s National Detective Agency, 
Inc., cited at footnote 70. 

% Randolph Corporation, cited at footnote 35. 

™ Section 8 (d). 

% Section 8 (d). In United Packinghouse 
Workers (Wilson & Company), 2 CCH Labor 
Law Reports (4th Ed.) { 9832, 89 NLRB, No. 32, 
the Board held that a union which calls a 
strike to secure modification of a contract before 
its termination date, but more than sixty days 
after notice to reopen has been given, has com- 
plied with the section and need not wait until 
the contract termination date. 

” There is no violation where no appropriate 
unit is shown. United Mine Workers (Jones 
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é& Laughlin Steel Company), cited at foot- 


note 60. 

*® The international union could not violate 
this subsection since it was not the bargaining 
agent, although the local union was. Great 
Atlantic & Pacific Tea Company, cited at foot- 
note 10. 

81 Conway’s Express, cited at footnote 34. 

& National Maritime Union (Texas Company), 
cited at footnote 26. 

% Graphic Arts League, cited at footnote 53. 

% Graphic Arts League and Printing Industry 
of America, cited at footnote 53. 
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under the provisions of section 9; (D) forc- 
ing or requiring any employer to assign par- 
ticular work to employees in a particular 
labor organization or in a particular trade, 
craft, or class, rather than to employees in 
another labor organization or in another 
trade, craft, or class, unless such employer 
is failing to conform to an order or certifica- 
tion of the Board determining the bargaining 
representative for employees performing 
such work: Provided, That nothing con- 
tained in this subsection (b) shall be con- 
strued to make unlawful a refusal by any 
person to enter upon the premises of any 
employer (other than his own employer), if 
the employees of such employer are engaged 
in a strike ratified or approved by a repre- 
sentative of such employees whom such 
employer is required to recognize under 
this Act.” 

This most important subdivision of Sec- 
tion 8 (b) is very difficult of analysis and 
application, A mistake has been the com- 
mon acceptance of the words “secondary 
boycott” to describe this subsection. It is 
far better to consider it merely as a statutory 
“illegal boycott” provision. 

It prohibits a labor organization and its 
agents from doing only three specific things: 
(1) a union’s engaging in a strike or its 
members’ concertedly refusing to work in 
the course of their employment,” (2) induc- 
ing of employees “ of any employer to strike 
or concertedly refuse to work and (3) en- 
couraging such employees to strike or con- 
certedly refuse to work—provided such 
actions are for one or more of the following 
nine “illegal objectives,” i. e., forcing or 
requiring: 

(1) Am employer to join a labor or em- 
ployer group. (8 (b) (4) (A). 

(2) A self-employed person to join a labor 
or employer group. (8 (b) (4) (A).) 

(3) An employer to cease using, selling, 
handling, transporting or otherwise dealing 


in the products, etc., of any other producer, 
processor or manufacturer, (8 (b) (4) (A).) 

(4) A person other than the employer to 
cease using, selling, etc. (8 (b) (4) (A).) 

(5) An employer to cease doing business 
with any other person, (8 (b) (4) (A).) 

(6) A person other than the employer to 
cease doing business with any other person. 
(8 (b) (4) (A).) 

(7) Any other employer to recognize or 
bargain with a union as the representative 
of his employees unless it has been certified 
by the Board. (8 (b) (4) (B).) 

(8) Any employer to recognize or bargain 
with a union where another union has been 
certified. (8 (b) (4) (C).) 

(9) Any employer to assign particular 
work to a union or a craft rather than to 
another union or craft. (8 (b) (4) (D).) 

It should be noted that the Board has 
held that even a legal object does not protect 
the union if it is found that one of the above 
“illegal” objects is also present.” 

The most important distinction to be 
noted is that “the language of Section 8 
(b) (4) (A) does not, by its terms, bar 
unions from using threats to employers to 
accomplish objects covered by Section 8 
(b) (4) (A).”" What is forbidden is a 
strike or work stoppage™ or the induce- 
ment or encouragement of employees to 
strike or concertedly refuse to work on, 
handle, etc., goods during the course of 
their employment. 

What constitutes inducement or encour- 
agement? Peaceful picketing has been held 
to constitute such inducement or encourage- 
ment where the object or an object of such 
picketing is illegal.” 

The instructing of union members who 
are employees of an employer not to cross 
a picket line of a sister local whose object is 
to force that employer not to do business 
with another employer would constitute in- 
ducement or encouragement,” but a “hot 





% A proscribed strike or concerted refusal 
“‘must involve more than a single employee."’ 
Gould & Preisner, 2 CCH Labor Law Reports 
(4th Ed.) 7 8827, 82 NLRB 1195. 

%* This means employees within the meaning 
of the act, and not any of the following: (a) 
employers and supervisors (Conway’s Express, 
cited at footnote 34); (b) railroad employees 
covered by the Railway Labor Act (/nternational 
Rice Milling Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9029, 84 NLRB 360, rev'd 18 
LABOR CASES { 65,848 (CA-5, June 21, 1950)); (c) 
agricultural laborers (DiGiorgio Wine Company, 
cited at footnote 4). 

*' Schenley Distillers Corporation, 2 CCH 
Lae Law Reports (4th Ed.) {§ 8001, 78 NLRB 


® Langer, 2 CCH Labor Law Reports (4th 
Ed.) { 8824, 82 NLRB 1028. For example, the 
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union advice to an express company that if it 
continued to transport Sealright products it 
would be picketed did not violate Section 8 (b) 
(4) (A). Sealright Pacific, Ltd., cited at foot- 
note 19. 

% A mass quitting is a strike. Roane-Ander- 
son Company, cited at footnote 9. Calling one 
man off the job is not a strike. Gould & Preis- 
ner, cited at footnote 85. 

*” Wadsworth Building Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8657, 81 NLRB 802; 
Montgomery Fair Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8757, 82 NLRB 211; Gould 
é Preisner, cited at footnote 85. 

™ Service Trade Chauffeurs (Howland Com- 
pany et al.), 2 CCH Labor Law Reports (4th 
Ed.) { 9195, 85 NLRB 1037. 


1101 








cargo” clause in a union contract with such 
employer is valid and a union may cause its 
members to exercise their contractual privi- 
lege of declining to handle “struck” freight.” 


Words of encouragement would consist of 
the following examples: 

“I cannot order you off the job, but you 
know what you better do about it.”™ 

“You wouldn’t want to work with non- 
union men on the job here, would you?” and 
“The job was on the unfair list.” “ 

The following has been held to be a valid 
statement, however: 

He “. . . wasn’t telling him whether he 
could or not [quit work], that was up to 
him [the individual].” ” 

The fining of union members for working 
with nonunion men would constitute a viola- 
tion of the subsection. 

It has already been shown that Section 
8 (b) (4) (A) consists of six different illegal 
objectives. The first two are relatively 
simple: to force an employer or self-employed 
person to join a labor or employer organiza- 
tion. The next four are more difficult to 
analyze: to force any employer or other 
person to cease using, selling, handling, 
transporting or otherwise dealing in the 
products of any other producer, processor 
or manufacturer or to force any employer or 
other person™ to cease doing business with 
any other person. 

To constitute a violation of this subsec- 
tion, two factors must combine: (1) the 
alleged activities must have as an object one 
of the illegal objectives listed and (2) the 
activities must consist of inducement or en- 
couragement of employees in the course of 
their employment. The absence of either 
factor will defeat the charges.” 


Primary Picketing Is Legal 


The Board has held that this subsection 
was intended only to outlaw certain sec- 
ondary boycotts whereby unions sought to 
enlarge the economic battleground beyond 
the premises of the primary employer. Ac- 
cordingly, “when picketing is wholly at the 
premises of the employer with whom the 
union is engaged in a labor dispute, it can- 
not be called ‘secondary’ even though, as is 
virtually always the case, an object of the 
picketing is to dissuade all persons from enter- 
ing such premises for business reasons.” ” 


The union likewise may “trail” trucks in 
order to find out the destination of the 
products, for the purpose of contacting pur- 
chasers and asking them to stop such pur- 
chases.” Of course, coercive trailing may 
violate Section 8 (b) (4) (A). 


A union may not, however, picket the 
premises of customers of the primary em- 
ployer™ or engage in product picketing at 
the premises of the secondary employer.™ 
It may, however, particularly in the case of 
truck transportation, picket the trucks them- 
selves at the premises of third persons, pro- 
vided the picketing is confined solely and 
exclusively in area and time to the trucks 
themselves ™ and not to the premises of the 
third party at any time.” This is permitted 
on the theory that the trucks are themselves 
the “place of employment” of the strikers 
or picketers. 


It does not seem that the recent refinement 
of the theory of picketing as “free speech” 
made by the Board ™ will materially change 
the above principles, since to do so would in 
effect outlaw all picketing, and the act ap- 
parently did not intend to do this. 





*® Conway’s Express, cited at footnote 34. 

% Grauman Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9479, 87 NLRB, No. 136. 

*% Kimsey Manufacturing Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9924, 89 NLRB, 
No. 141. 

% Osterink Construction Company, 2 CCH 
Labor Law Reports (4th Ed.) { 8747, 82 NLRB 
228. 

%* A school board being a political subdivision 
of a state is neither an ‘‘employer’’ or ‘‘other 
person."’ Picketing to induce employees of a 
contractor to stop work to force the Board of 
Education to cancel a contract with another 
contractor does not violate the subsection. 
Schneider, Inc., 2 CCH Labor Law Reports (4th 
Ed.) { 9407, 87 NLRB, No. 18. 

% Wadsworth Building Company, cited at foot- 
note 90. 

% Ryan Construction Corporation, 2 CCH 
Labor Law Reports (4th Ed.) {§ 9137, 85 NLRB 
417; Pure Oil Company, 2 CCH Labor Law 
Reports (4th Ed.) { 9000, 84 NLRB 315; Jnter- 
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national Rice Milling Company, cited at footnote 
86; Montgomery Ward & Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9475, 87 NLRB 
187 (under Conway’s Express); Santa Ana Lum- 
ber Company, cited at footnote 18. 

% Santa Ana Lumber Company, cited at foot- 


‘note 18. 


m™ Service Trade Chauffeurs (Howland Com- 
pany et al.), cited at footnote 91. 

101 Sealright Pacific, Ltd., cited at footnote 19. 

12 Schultz Refrigerated Beverages, inc.,.2 CCH 
Labor Law Reports (4th Ed.) { 9462, 37 NLRB, 
No. 82. 

03 Sterling Beverages, Inc., 2 CCH Labor Law 
Repor.s (4th Ed.) { 10,060, 909 NLRB, No. 75 
(1950). ‘‘Pickets of Respondent paraded in 
front of the secondary employer's premises when 
Sterling's trucks were not physically present at 
Ruppert’s plant. . . . The line must,be drawn 
somewhere, and this is where we draw it.”’ 

4% Denver Building & Construction Trades 
Council (Shore), cited at footnote 46. 
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Fair and Unfair Lists 


“The realities of labor management rela- 
tions require that where the Act does not 
deny unions the right to engage in tradi- 
tional direct activities in support of labor 
disputes, they should also be licensed to 
publicize such activity. We conclude, there- 
fore, that a labor organization’s activity in 
placing a primary employer on its unfair list 
is not automatically and per se violative of 
the amended Act.”™ Likewise, a fair list 
is legal.“ However, the placing of the name 
of a secondary person or employer on such 
a list would be a violation.” 

Although the term “employer” in Section 
8 (b) (4) is unqualified, the Board has de- 
veloped the doctrine that a secondary em- 
ployer must be neutral in order to seek the 
protection of the section, since that appeared 
to be the legislative intent of Congress. The 
mere fact that the employer is the inde- 
pendent sales outlet for the products of the 
primary employer does not make it an ally 
of the primary employer.™ But if the stock 
ownership and managerial control of the 
secondary employer are vested in an indi- 
vidual who is the primary employer, it is not 
a “neutral or,wholly unconcerned employer.” ™ 


By accepting work which but for a strike 
would have been performed by employees 
of another employer, a second employer for- 
feits his neutrality status.“’ But where a 
second employer performs work for the first 
employer on a contract basis, which work 
even in the absence of a striké would not 
have been performed by the first employer 
at its own plant and with its own employees, 
the second employer has not forfeited his 
neutrality and his employees may not be 
induced to refuse to work on such goods.™ 


Examples of forbidden acts under this 
subsection are the following: picketing a 
contractor who refused to cease erecting pre- 
fabricated houses manufactured by the 


primary employer, with whom the union had 
a dispute;™ refusal to handle products of 
the primary employer at warehouse of sec- 
ondary employer;” work stoppage at job 
because employees of another contractor 
were nonunion;™ refusal to work on non- 
union products of primary employer.™ 


Section 8 (b) (4) (B) relates to the single 
illegal objective of forcing an employer to 
recognize or bargain with an uncertified 
union, 


While a strike against the primary em- 
ployer for recognition by an uncertified 
union is legal where no other union has been 
certified, a strike or picketing of a secondary 
employer to force the primary employer to 
recognize an uncertified union is illegal.” 


Section 8 (b) (4) (C) prohibits forcing 
an employer to recognize or bargain with 
a union other than the one certified by the 
Board. Thus, a strike, picketing or induce- 
ment of employees to join the strike by one 
union after another union has been certified 
violates this subsection.™ 


Section 8 (b) (4) (D) prohibits the forc- 
ing or requiring of any employer to assign 
particular work to employees in a particular 
union or in a particular trade or craft rather 
than to employees in another union or craft 
by means of a strike, peaceful picketing, 
concerted refusal to work or the inducement 
or encouragement of such action, unless the 
employer is failing to conform with a Board 
order or certification. 


In addition, Section 10 (k) requires the 
Board to “determine” jurisdictional disputes 
unless the parties have voluntarily adjusted or 
agreed on a method of adjusting the dispute. 


A number of cases have been “determined” 
by the Board under Section 10 (k). The 
Machinists were held not to be entitled to 
force an employer to assign work to them 
rather than the certified Steelworkers;™ the 





1% Grauman Company, cited at footnote 93, 
which reversed a contrary holding in Osterink 
Construction Company, cited at footnote 95. 
This is true even though as a result of such 
_ list workmen as individuals decide not to work. 

See, also, Santa Ana Lumber Company, cited 
at footnote 18. 

16 Santa Ana Lumber Company, cited at foot- 
note 18. 

10% Wadsworth Building Company, cited at foot- 
note 90. 


8 Schenley Distillers Corporation, cited at 
footnote 87. 
1° Irwin-Lyons Lamber Company, cited at 


footnote 22. 
1° Douds v. Metropolitan Federation of Archi- 
tects, 75 F. Supp. 672 (DC N. Y., 1948). 


11 Climax Machinery Company. 2 CCH Labor 
Law Reports (4th Ed.) { 9371, 36 NLRB 1243. 
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12 Wadsworth Building Company, cited at 
footnote 90. 

13 Schenley Distillers Corporation, cited at 
footnote 87. 

14 Watson Company, cited at footnote 46; 
Osterink Construction Company, cited at foot- 
note 95; Montgomery Fair Company, cited at 
footnote 90. 

18 Service Trade Chauffeurs (Howland Com- 
pany et al.), cited at footnote 91. 

6 Service Trade Chauffeurs (Howland Com- 
pany et al.), cited at footnote 91. 

11 Oppenheim Collins & Company, 2 CCH 
Labor Law Reports (4th Ed.) {§ 8897, 83 NLRB 


355. 

18 International Longshoremen’s and Ware- 
housemen’s Union, Local No, 16, et al. (Juneau 
Spruce Corporation), cited at footnote 68. 

19 Moore Drydock Company, 2 CCH Labor 
Law Reports (4th Ed.) {§ 8684, 81 NLRB 1108. 
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Marine Cooks were held not to be entitled 
to force an employer to assign steward and 
engineroom work to them rather than the 
Sailors’ Union since the Cooks did not 
represent any of the employees;™ the Long- 
shoremen were held not to be entitled to 
force an employer to assign barge-loading 
(which is traditional longshore work) to 
them rather than to the Woodworkers em- 
ployed;™ the Carpenters and a trades coun- 
cil were held not entitled to force an 
employer to assign installation work to them 
rather than to the Machinists; the Fur and 
Leather Workers were held to be entitled 
to the work of intraplant hauling rather than 
the Teamsters, where the hauling was close- 
ly associated with production and main- 
tenance.™ 

In a significant decision under Section 
10 (k) the Board held that it was limited by 
Section 8 (b) (4) (D) to cases in which 
the dispute was over the “assignment” of 
work. Accordingly, an AFL union might 
picket ships being painted by CIO members 
whose scale of wages was less than that 
paid the AFL members, where the purpose 
of the picketing was to publicize the lower 
wages paid.™ 

The fact that strikers have been replaced, 
even where the replacements belong to an- 
other union, does not convert an economic 
strike into an unlawful jurisdictional strike.™ 


Threats to an employer to picket unless 
particular work is assigned to a union™ 
does not violate the subsection but actual 
picketing for such purpose would violate 
the subsection ™ since it would induce em- 
ployees to stop work. 


Excessive Initiation Fees 


Section 8 (b) (5) of the act prohibits a 
union or its agents from requiring excessive 
or discriminatory initiation fees for mem- 
bership. To be in violation of the subsec- 


tion, the fees must be found by the Board 
to be excessive considering the customs and 
practices in the industry and wages cur- 
rently being paid to the employees affected. 
This subsection applies only to unions op- 
erating under a valid union-shop contract 
and does not apply to other unions. As yet 
there have beer no cases decided by the 
Board under this subsection. 


Certain 
Featherbedding Practices 


Section 8 (b) (6) of the act prohibits a 
union or its agents from causing or at- 
tempting to cause an employer “to pay or 
deliver or agree to pay or deliver any money 
or other thing of value, in the nature of an 
exaction for services which are not per- 
formed or not to be performed.” 


The important words are “in the nature 
of an exaction.” Although there have been 
few cases before the Board on this topic, 
apparently a violation would be found in 
those cases where an employer is required 
to pay workers for not working at all or to 
hire more workers than he can use.™ 


However, the practice in the-printing in- 
dustry of requiring employers to pay em- 
ployees for so-called “reproduction” work— 
comprising five per cent of their total work- 
day, during which time they perform no 
actual work in the statutory sense—is not in 
the “nature of an exaction” and is not a 
violation of’ the act since it is in the same 
category as a paid rest period, and the 
employees are engaged in productive work 
ninety-five per cent of the time.™ 


Likewise, where a union makes “a de- 
mand under a color of right in the 
nature of a claim for damages for breach 
of contract” it is not in the “nature of an 
exaction” and is not a violation of the sub- 
section.” [The End] 





10 Irwin-Lyons Lumber Company, cited at 
footnote 22; rehearing denied, 2 CCH Labor 
Law Reports (4th Ed.) { 8893, 83 NLRB 341. 

1 Juneau Spruce Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8791, 82 NLRB 650. 

12 Los Angeles Building Trades Council, 2 
CCH Labor Law Reports (4th Ed.) { 8913, 83 
NLRB 477. See, also, United Brotherhood of 
Carpenters & Joiners, etc., Local No. 1102, 
2 CCH Labor Law Reports (4th Ed.) { 9703, 88 
NLRB, No. 169. 

13 Winslow. & Smith, 2 CCH Labor Law Re- 
ports (4th Ed.) { 10,180, 90 NLRB, No, 188. 

1% Ship Scaling Contractors Association, 2 CCH 
Labor Law Reports (4th Ed.) { 9415, 87 NLRB 
92. 

1% Albers Milling Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,153, 909 NLRB, No. 174 
(1950). 
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1% International Longshoremen’s and Ware- 
housemen’s Union, Local No. 16, et al. (Juneau 
Spruce Corporation), cited at footnote 68. 

121 International Longshoremen’s and Ware- 
housemen’s Union, Local No. 16, et al. (Juneau 
Spruce Corporation), cited at footnote 68. 

128 Local No. 627 (R. H. Parr & Son), August 
9, 1948, wherein the Board approved a settle- 
ment reimbursing an employer who was re- 
quired by a union to hire four men where only 
two were required, and to pay six men at over- 
time rates for work actually performed by two 
men. 

1% American Newspaper Publishers Associa- 
tion, cited at footnote 48. 

1” Conway’s Express, cited at footnote 34. 
Demand for payment to a union driver for 
a trip made by a nonunion driver in violation 
of a contract entered into before the effective 
date of the act. 
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LABOR LAWYERS 


A QUESTIONNAIRE HAS BEEN SENT TO ALL LABOR UNION ATTORNEYS 
AS PART OF A COMPREHENSIVE SURVEY OF THE LEGAL PROFESSION. 
THIS WILL, THE AUTHOR HOPES, PROVIDE A BASIS FOR A BETTER 
PROFESSIONAL UNDERSTANDING OF THE LABOR ATTORNEY 


By ROBERT M. SEGAL, Counsel for the Massachusetts Federation of Labor 


66°F. HE FIRST THING we do, let’s kill 

all the lawyers.” How often has this 
quotation from Shakespeare’s Henry VI 
been used in labor negotiations. Not only 
are there demands that lawyers be excluded 
from the negotiations, but some agreements 
even contain proyisions that “no legal ad- 
viser of either party is to serve on any 
grievance committee.” * 

This antagonism to lawyers in labor re- 
lations is not limited to attorneys represent- 
ing companies. Labor union attorneys also 
come in for their share of this criticism.’ 
It is submitted that one important factor 
leading to this unfriendly attitude is a lack 
of knowledge of the role of lawyers, espe- 
cially the labor union attorney. 


What does the lawyer representing unions 
do? What are his contributions to society? 
‘What is his background and training? What 
about his finances? What type of services 
does he perform? What about his general 
practice? Does he represent companies as 
well as unions in labor matters? How many 
lawyers are engaged in labor union practice? 
Where are they located? What about their 
status in the community?, Do unions regard 
their lawyers as necessary evils, like patent 
medicines or emergency surgeons? What 
is the difference in services rendered by 
labor union attorneys and other lawyers? 

These are some of the questions cur- 
rently being asked of all labor union law- 
yers in the United States. An eight-page 
questionnaire has been mailed to these 700- 


odd attorneys by the Committee on the 
Relation of Lawyers to Organized Labor, 
of the Survey of the Legal Profession. The 
answers to the questions in the questionnaire 
will be the basis for the report of this sec- 
tion of the survey. 


Personnel 


The consultants forming the Committee 
on Labor Union Attorneys have prepared 
the questionnaire, will analyze the answers 
and will make their final report within the 
next six months. They include Arthur J. 
Goldberg, General Counsel for CIO, J. 
Albert Woll, General Counsel of AFL, and 
Robert M. Segal, Counsel for the Massa- 
chusetts Federation of Labor. The board of 
experts a&Ssisting this group consists of 
Herbert Thatcher, Associate General Coun- 
sel of AFL, Thomas E. Harris, Assistant 
General Counsel of CIO, Isadore Katz, 
General Counsel of Textile Workers of 
America, CIO, Jerome Y. Sturm, New York 
Counsel for the independent International 
Association of Machinists, Mathew O. 
Tobriner, Counsel for the Western Asso- 
ciation of International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & 
Helpers of America (AFL), G. L. Patterson, 
General Counsel for United Rubber, Cork, 
Linoleum and Plastic Workers (CIO), and 
Frank J. Gillespie, Counsel for Midwestern 
Conference of Teamsters (AFL). 





1See W. Willard Wirtz, ‘“‘Lawyers in Indus- 
trial Relations,’’ Fortune, April, 1949, p. 153; 
Fred Hauck, ‘‘What’s Behind the Union Con- 
tract,"’ Bar Briefs (Columbus Bar Association, 
June 19, 1950), p. 2; Robert M. Segal, ‘‘The 
Relation of Lawyers to Economists,"’ Boston 
Bar Bulletin, February, 1947; W. Willard Wirtz, 
“Collective Bargaining; Lawyer's Role in Ne- 
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gotiations and Arbitrations,’’ 34 American Bar 
Association Journal 347 (July, 1948); Lester 
Asher, “‘The Lawyer in the Field of Labor,”’ 
Labor Law Journal, January, 1950, p. 302. 

2See footnote 1; see also Lay Opinion of 
Iowa Lawyers, Courts and Laws (Iowa State 
Bar. Association, 1949), pp. 6-12. 
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This report by this group, along with 
results from other sections will be sub- 
mitted to the Survey of the Legal Pro- 
fession* which is under the direction of 
Reginald Heber Smith. The survey, which 
started early in 1948 after four years of 
planning by the Legal Education and Ad- 
missions to the Bar Section of the American 
Bar Association, is autonomous under a 
fifteen-man council of distinguished lay- 
men, lawyers, judges and professors.‘ The 
funds for the project have been appropriated 
by the American Bar Association and the 
Carnegie Corporation of New York. 


The survey is attempting the first compre- 
hensive study of the legal profession in the 
United States. Although there have been 
broad national studies and surveys of the 
engineering and medical professions, never 
before has there been a national survey of 
the legal profession in this country. As 
Director Smith pointed out, “The central 
truth about the profession of law in the 
United States is that lawyers do a vast 
number of different things. They are to be 
found performing essential functions in 
nearly every relationship between individ- 
uals, between groups and between the citi- 
zen and his government.” Although members 
of the profession may well know what they 
do, the public has some strange ideas about 


lawyers. Furthermore, in this day of spe- 
cialization, lawyers engaged primarily in one 
branch of the law may know little about 
the services rendered in another field; this 
is especially true of the work performed by 
labor union attorneys. . 


Topics and Purposes 


The work of the survey is divided into six 
major divisions: (1) professional services 
by lawyers and availability of services; (2) 
public service by lawyers; (3) judicial serv- 
ice and its adequacy; (4) professional com- 
petence and integrity; (5) economics of the 
legal profession and (6) the organized bar. 
The section on the relation of lawyers to 
organized labor is a subgroup of the first 
division, which is also studying lawyers in 
the business corporation, the family and the 
law, the lawyer’s other services and lawyers 
in the government. 


Each subsection is under the direction of 
consultants who are responsible for the 
reports. A committee -of experts helps 
the consultants and checks the results of the 
questionnaire. These consultants, experts, the 
director and the council receive no financial 
remuneration for their work on the survey. 
The final report is the sole responsibility 
of each committee, and the council merely 





*For a detailed story of the survey, see 
“Survey of the Legal Profession; Council and 
Director Announce Definitive Plans,’’ 33 Ameri- 
can Bar. Association Journal 1075 (November, 
1947); Lowell S. Nicholson, ‘‘The Survey of the 
Legal Profession,’’ Boston Bar Bulletin, March, 
1948; Reginald Heber Smith, ‘‘Survey of Our 
Profession: ‘Progress Report’ As to Organ- 
ization and Work,’’ 34 American Bar Associa- 
tion Journal 771 (September, 1948); ‘‘Survey 
of the Legal Profession,’’ The United States 
Law Week, October 19, 1948; Joseph Bear, 
“Survey of the Legal Profession,’’ Journal of 
the Law Society of Massachusetts, November, 
1948; Charles O. Porter, ‘‘Surveying the Legal 
Profession: In Whose Interest, How, and to 
Test What Hypotheses?’’ Journal of the Ameri- 
can Judicature Society, February, 1949; Paul 
Brosman, ‘‘The Survey of the Legal Profession 
—An Effort at Objective Appraisal,’’ Tulane 
Law Review, June, 1949; Albert J. Harno, 
“Survey of the Legal Profession: The Legal 
Education Phase,”’ Journal of Legal Education, 
Summer, 1949; Reginald Heber Smith, ‘‘Survey 
of the Legal Profession: Second Progress Re- 
port,’’ 35 American Bar Association Journal 
748 (September, 1949); ‘‘Survey of Legal Pro- 
fession,’’ 36 American Bar Association Jowrnal 
727 (September, 1950). 

4 Members of the council include: 

Orie L. Phillips, Denver, Colorado, Presiding 
Judge of the United States Court of Appeals 
for the Tenth Judicial Circuit (Chairman); 

Albert J. Harno, Urbana, Illinois, Dean of 
the University of Illinois Law School (Sec- 


retary) ; 
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Howard L. Barkdull, Cleveland, Ohio, attor- 
ney, Chairman of the House of Delegates of 
the American Bar Association, 1946-1948; 

James E. Brenner, Palo Alto, California, Pro- 
fessor of Law at Stanford Law School; 

Herbert W. Clark, San Francisco, California, 
attorney, Chairman of American Bar Associa- 
tion Section of Legal Education; 

Charles P. Curtis, Boston, 
attorney and author; 

John W. Davis, New York City, attorney. 
formerly Solicitor General of the United States: 

John S. Dickey, Hanover, New Hampshire, 
President of Dartmouth College; 

Devereux C. Josephs, New York City, Presi- 
dent of New York Life Insurance Company: 

William Clarke Mason, Philadelphia, Penn- 
sylvania, attorney, Member of Board of Gov- 
ernors of American Bar Association; 

Carroll M. Shanks, Newark, N. J., President 
of the Prudential Insurance Company of 
America; 

Reginald Heber Smith, Boston, Massachusetts, 
attorney, Director of the Survey of the Legal 
Profession ; 

Robert G. Storey, Dallas, Texas, attorney, 
Dean of Southern Methodist Law School; 

Arthur T. Vanderbilt, Newark, New Jersey, 
Chief Justice of the New Jersey Supreme 
Court; and 

Cody Fowler, Tampa, Florida, President of 
the American Bar Association (ex officio mem- 
ber of the council). 

5 See footnote 2. 
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makes suggestions for further explorations 
or simply for clarifications. 

In brief, the survey’s job is to find facts 
about lawyers in our society. In part it is 
an attempt to answer the challenge, “Law- 
yer, counsel thyself,” and in part to meet 
the need propounded by the late Chief 
Justice Harlan F. Stone who said: 


“But like most other elements of the 
community, we are in a sense the victims 
of changes, of whose nature and effect we 
are not still wholly aware. Hence it is 
that the bar needs to know and to focus 
its attention upon the facts, not in the form 
of assumptions or generalizations, nor yet 
on the details of petty misconduct in its dis- 
reputable outer fringes, but upon data 
patiently assembled and organized so as to 
show with the powerful impact of revealed 
truth the extent to which devotion to pri- 
vate interests has obscured our vision of the 
public welfare . 


“All this cannot be done in those occa- 
sional and brief intervals when the busy 
lawyer secures some respite from the press- 
ing demands of clients to participate in the 
festivities of bar association meetings. It 
requires study and investigatiqn, the pains- 
taking gathering of data and their portrayal 
in such fashion that we may know the facts 
and, knowing them, develop a conscious- 
ness of their implications for our profession.” 


The specialized field of the labor union 
attorney presents an important phase of 
the work of the survey. With approximately 
sixteen million workers in labor unions in 
this country, the importance of lawyers 
representing these groups can well be 
appreciated. The increasing amount of 


court litigation involving labor unions, the 
many federal and state labor laws, the rise 
of labor arbitration cases* and the ex- 
panded field of labor relations with its 
100,000 collective bargaining agreements 
represent increased opportunities for the 
labor union attorney. 


In spite of the increasing importance of 
labor unions, there has never been a compre- 
hensive study of labor union attorneys. In 
fact, no list of lawyers representing labor 
organizations has ever been compiled. Gen- 
eral practitioners oftentimes do not know 
the services performed by these lawyers and 
how these may differ from the work done by 
other lawyers. The problems, stigmas and 
other restrictions on labor attorneys are 
often unknown to many other members of 
the legal profession. 


In light of the above, the importance of 
the questionnaire sent to all labor union law- 
yers is apparent. The cooperation of all 
attorneys in answering the questions is essential 
to the success of the work of the Committee 
on the Relation of Lawyers to Organized 
Labor. These answers which will be treated as 
confidential will form the basis of the final 
published report for the survey and will en- 
able other lawyers as well as the public to 
learn more about a comparatively new and 
specialized field of law practice. Possibly it 
will help to dispel some of the antagonism 
against labor union attorneys in particular, 
and lawyers in general. By understanding 
the role of the labor union lawyer and of 
other attorneys, possibly fewer people will 
repeat Dick’s remark to Jack Cade in Henry 
VI, “The first thing we do, let's kill all the 
lawyers.” [The End] 





rise from 1929 to 1939. 





POLICEMEN’S AND FIREMEN'S WAGES INCREASE 


During the past quarter century salary scales of the policemen and firemen 
employed in the United States cities have increased more than eighty per cent. 
The sharpest advances occurred in the past decade when salary scales rose by 
about fifty per cent. There was some increase in salaries during the latter 1920's, 
followed by a noticeable decline in the early 1930's; the net effect of this reduction 
in salary scales and the succeeding recovery in the late 1930’s was an eight per cent 


Practically the entire increase during the past decade has occurred since 
1942. For the entire war period (1941 to 1945) the increase was seventeen per cent, 
as compared with twenty-six per cent for 1945 to 1949. During the past year 
an additional increase of three per cent has been recorded. 











*A recent analysis of a large number of 
labor arbitration cases showed that where the 
parties had been represented by counsel in 
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eighty-four per cent of the cases in 1942, the 
percentage had risen to 91.6 in 1947 (34 Ameri- 
can Bar Association Journal 305 (April, 1948)). 
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The Administrator's Responsibility 


for a Balanced Employment 


‘ AN ADDRESS BEFORE THE FOURTEENTH ANNUAL 
MEETING OF THE INTERSTATE CONFERENCE OF EMPLOY- 
MENT SECURITY AGENCIES, COLUMBUS, OHIO, OCTOBER 4, 1950 


HIS LAST SPRING the situation in 

state employment security agencies and 
particularly in local offices was radically 
different from what it is today. Then, un- 
employment benefit claims were at record 
high levels and the state agencies were 
straining to meet the load. As a result, 
employment service staffs in these states 
were depleted or diverted to unemployment 
insurance activities and many persons were 
‘concerned about the effect on employment 
service operations. Today, the situation is 
largely reversed—claims loads have dropped 
precipitantly, and unemployment dropped 
to 2.3 million in September. Placements 
are reaching new highs for the postwar 
period. The time and attention of the ad- 
ministrators are concentrated on the man- 
power problems arising out of the increased 
defense effort. I believe, accordingly, that 
although the work loads and emphasis in 
the employment security program are re- 
versed, it is just as important as it was 
last spring that we consider the problem 
of maintaining a balanced employment secu- 
rity program. 

When the Social Security Act became 
law in August, 1935, there was already in 
existence the framework of a nation-wide 
system of public employment offices, based 
on the provisions of the Wagner-Peyser 
Act, approved June 6, 1933. One of the 
earliest interpretations of the Social Security 
Act required that benefits be paid through 
public employment offices. Even without 
this federal requirement, however, it was 
clear that the successful operation of an 
unemployment insurance program necessi- 
tated an effective employment service to 
apply the “work test” to claimants. Al- 
though there was general recognition that 
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the employment service and unemployment 
insurance were necessarily interrelated and 
that the two programs required coordination, 
there were wide differences of opinion as to 
how to achieve it. 


Question of Integration 


The next few years were years of consid- 
erable controversy. On the one hand, it 
was argued that the employment service 
should retain its independent status,.so as 
to give its main emphasis to its central job 
—placement. The supporters of this view 
recognized that provision had to be made 
through the employment office for an ade- 
quate service to unemployment insurance. 
They believed, however, that the employ- 
ment service could best render that service 
if it were left free to act solely as a place- 
ment agency. On the other hand, there were 
those who argued that, because the two 
programs were so closely related, they 
should be fully integrated. 

As state unemployment insurance ‘laws 
were passed in 1935, 1936 and 1937, they 
generally provided for the administration 
of both programs in the same state agency. 
With the passage of time, the majority of 
the states assigned to local offices responsi- 
bility for the conduct of the employment 
service program and all unempleyment in- 
surance functions not carried on in the state 
office. Integration at the federal level was 
first accomplished through Reorganization 
Plan No. 1, which became effective July 1, 
1939. Except for the war years, when the 
employment service was federally operated, 
the two programs have continued in the 
states on a coordinated basis, and were re- 
integrated on the national level in 1948, 
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Security Program 


By ROBERT C. GOODWIN 


Director, 
Bureau of Employment Security, 
United States Department of Labor 


More basic, perhaps, than any other argu- 
ments used on the part of the supporters 
of an independent employment service was 
the belief that, if the employment service 
were integrated with unemployment insur- 
ance, unemployment insurance functions 
would be given priority over employment 
service functions and the latter would suffer. 
Unemployment insurance administration re- 
quired adherence to time schedules. The 
work load is, to a considerable extent, be- 
yond the control of the administrative agency. 
The employment service is essentially a 
service agency, and its work loads lend 
themselves to control to a greater extent 
than do those in unemployment insurance. 
It was felt that, because of the statutory 
commitments in unemployment insurance 
and the uncontrollable work load, the em- 
ployment service staff would be subject to 
call whenever an emergency arose in un- 
employment insurance. Thus, it was felt 
that there would be no assurance of a stable 
and sustained employment service program 
if the two programs were integrated. 


Accomplishments 

What has been the experience? 

On the whole, both programs have pro- 
gressed over the years. The employment 
service is certainly more effective today 
than a decade ago. We are now capable— 
from the point of view of available tools 
and skills—of making a far greater contri- 
bution to the employment process. Simi- 
larly, unemployment insurance provides 
greater protection to unemployed workers 
than it did ten years ago. 

This over-all advance, however, obscures 
many instances when ground has been lost, 
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at least temporarily. Instead of following a 
planned program of balanced operations, 
many of us have simply followed the pres- 
sures of the moment. When claims loads 
have been high, the employment service 
unquestionably has suffered. Most of us 
recall that when benefit payments started 
in 1938 the country was in the midst of the 
recession which began in late 1937. The 
new, untried and, for the most part, un- 
trained unemployment insurance staff thus 
faced a tremendous load at the outset. In 
most states the employment service staff 
was diverted to claims work, with conse- 
quent deterioration in employment service 
functions. 

Again, after V-J Day, the unemployment 
insurance agencies were deluged by claim- 
ants before they had had any real oppor- 
tunity to prepare for the load. Again, the 
employment service staff was “borrowed” for 
an emergency which lasted for several 
months, and just at a time when the em- 
ployment service faced one of its heaviest 
loads. A more recent experience occurred 
during the latter part of 1948 and the first 
half of 1949. The comparatively heavy un- 
employment of that period brought large 
increases in the claims loads. Once more 
the employment service staff was called 
upon to help with the claims work in too 
many states for an extended period. 

A major advantage advanced for inte- 
grating local office claims and employment 
service activities was that the total local 
office staff constituted an almost wholly 
mobile or flexible resource. When claims 
loads went up, employment more or less 
came to a standstill, and there would be 
little placement work possible. Accordingly, 
most of the staff of the office was available 
for and could be thrown into claims work. 
Conversely, when employment picked up 
there would be little claims work to do and 
most of the staff could be shifted to em- 
ployment service activities. 

However, this “ice and coal business” has 
not occurred. Since the war we have ex- 
perienced the highest employment levels in 
history, and during the same time we have 
experienced periods of very high claims 
loads. With these continued high levels of 
employment, the placement, employment 
counseling and related employment service 
program activities have been vitally needed 
and have been so great in volume and 
urgency that they required the full and 
sustained energies of all staff resources 
provided for these purposes. It is a fact 
that rises in claims loads heavily increase 
the intake work (work registrations, recep- 
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tion, screening) and counseling phases of 
employment service work and at the same 
time significantly increase the difficulties of 
job finding or placement. 

Nevertheless, the nature of the claims 
operation is such that local managers, re- 
sponsible for an integrated program, have 
usually been unable to sustain staff balance 
on employment service programms when 
faced with a significant rise in claims loads. 


In my opinion, the solution is not so much 
an organizational question as it is of main- 
taining a balanced program. The type of 
administrative organization that is set up 
should reflect the program that is to be 
administered. Organization is not an end in 
itself, but @ means of carrying out a pro- 
gram. The employment service and unem- 
ployment insurance programs are each 
important enough to stand on their own 
feet. On the other hand, their activities 
are so closely related that the two pro- 
grams should not be administered on a 
completely separate basis. 

To my thinking, we should avoid both the 
extreme of utter separation and that of 
integration for integration’s sake. In be- 
tween, there is considerable room for de- 
grees of separation or integration. There 
are states in which a high degree of sepa- 
ration has worked successfully and others 
where a high degree of integration has been 
just as successful. The degree of integra- 
tion can well vary with circumstances. In 
a small office, interchangeability of staff may 
be essential; in a large metropolitan office, 
a considerable degree of separation may be 
desirable. 


What Is “‘Balanced”’ Program? 


This brings me back to the problem of a 
balanced program. I assume that there is 
no disagreement that administrators have 
a responsibility for maintaining a balanced 
employment security program. We would 
also agree that the maintenance of “balance” 
implies positive action in the form of pro- 
gram planning. There probably would be 
less agreement on what constitutes balance. 

To me, the maintenance of a balanced 
employment security program means con- 
tinuing all essential services, while at the 
same time shifting program emphasis to 
meet changing conditions. Under this con- 
cept, the administrator is ready to expand 
employment security services as conditions 
at the moment require, but not at the sacri- 
fice of other essentials. 

A balanced program recognizes that shifts 
of emphasis must be made between the em- 
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ployment service and unemployment insur- 
ance programs as conditions change; it also 
recognizes that shifts of emphasis must be 
made within the two programs. In the 
employment service, for example, changes 
in conditions may dictate a change in em- 
phasis from order solicitations to labor re- 
cruitment; in unemployment insurance, labor 
market changes will have their impact on 
concepts of suitable work and availability. 


Balance should be maintained not only 
between the employment service and unem- 
ployment insurance, giving due regard to 
conditions of the time, but balance should 
be maintained also with respect to outside 
influences. A balance should be maintained 
between the interests of labor and man- 
agement. 

A balanced program also implies a bal- 
ance as among the different areas of a state. 
A state does not have a balanced program 
if there are wide differences in the services 
offered to individuals with similar problems 
but in different geographical areas. In 
many cases the services offered to urban 
communities are inferior to those offered 
in smaller communities. 

Admittedly, it is difficult to maintain a 
proper balance in the employment security 
program. Work loads, particularly in un- 
employment insurance, are subject to wide 
variations. Outside pressures and influences 
on an administrator are very great. Ade- 
quate financing of administration has been 
a problem over the years. 


Financing Problem 


Adequate administrative funds are ex- 
tremely important to a solution of the prob- 
lem. If there were no lack of funds, the 
maintenance of a balanced program would 
be much easier, but it might be at the ex- 
pense of economical operations, A balanced 
program does not require that equal funds 
or personnel be allocated to the employ- 
ment service and unemployment insurance 
functions. It does require that adequate 
funds be available for both services. If 
the proposal supported both by the Inter- 
state Conference and by the Department of 
Labor, that federal unemployment tax re- 
ceipts be earmarked, is approved by Con- 
gress, the problem of securing adequate 
administrative funds should be alleviated. 

The provision of a contingency fund con- 
stitutes a most helpful step in enabling the 
states and the bureau to meet their com- 
mon fiscal problems and to maintain a more 
balanced program. While to date no use 
can be made of the contingency fund for 
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employment service operations, except in 
cases of demonstrated increased costs caused 
by changes in salary rates or state law, the 
application of the contingency fund con- 
cept serves to maintain a stable employment 
service program by allowing for additional 
claims staff and reducing any drain of em- 
ployment service staff for claims purposes. 


Another step which is being taken to re- 
duce the impact of peak unemployment 
insurance claims loads on employment 
service operations is in exploring what has 
been done and what can be done in em- 
ploying temporary claims takers for critical 
load conditions. While the number of states 
taking positive action to date to work out 
a formal plan of state merit system admin- 
istration is disappointingly small, indica- 
tions are that an increasing number of 
states have recently moved in this direction. 
Direct steps have been taken and efforts 
are continually being made to reduce or 
simplify employment service processes so 
that maximum staff time can be devoted 
where it will accomplish the best results. 
Similarly, just as it is necessary to simplify 
employment service operations to insure 
maximum program effectiveness, it is equally 
essential that unemployment insurance op- 
erations be simplified to every reasonable 
extent to insure that staff time is fully 
utilized for necessary activities. In employ- 
ment security operations we must take all 
necessary steps to insure maximum utiliza- 
tion of manpower—as we preach to private 
industry. 


Importance of Program 
to Defense Effort 


In turning to a discussion of maintaining 
a balanced employment security program in 
the period ahead, I wish to emphasize the 
importance of the contribution we can make 
to the defense effort. During the last war, 
the provision of an adequate supply of 
civilian manpower for war production be- 
came one of the most serious and difficult 
problems—some said the most serious. If 
we should come to a period of all-out war 
and total mobilization—which God forbid— 
I believe that the manpower problems will 
be even more critical than in the last con- 
flict. But even in the foreseeable future, 
we will have a more critical manpower 
problem than during the defense effort prior 
to the last war. We are commencing our 
increased defense effort with a much smaller 
pool of unemployed than before World War 
II—2.3 million as compared with eight million 
previously. However, there are offsetting 
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factors. The present work force is far 
superior to that of 1940. In 1940, many of 
the unemployed had become skill-rusty as a 
result of a long period of unemployment, 
and others had never held a job in private 
industry—had never developed the work 
habits essential to private employment. 
Many of those who were employed were 
working well below their highest skills, 
whereas today most of those employed have 
been using their skills. . 

Nevertheless, as increasing numbers are 
removed from civilian employment to mili- 
tary service and increased defense produc- 
tion gets into full swing, it is going to tax 
our best efforts and abilities to supply an 
adequate civilian labor force. Already short- 
ages are appearing in certain areas and 
occupations. With the nation’s defense 
program gaining increased momentum and 
the civilian economy continuing to operate 
at boom levels, shortages in key profes- 
sional and skilled occupations are assuming 
and will continue to assume greater pro- 
portions. 

The bureau has been emphasizing the 
importance of planning ahead so that the 
employment service is prepared to meet 
the increasing demands that will be placed 
upon it. At the present time this means 
tightening up weak spots in the organization 
rather than making basic changes in organ- 
ization. Certain activities will have to be 
streamlined or curtailed, while others must 
be expanded or given greater emphasis. 


Present Problem 


While we must be prepared with plans 
for all-out manpower mobilization in the 
event of another world conflict, the prob- 
lem that we are immediately facing and 
may have to deal with for some years to 
come is a greatly expanded defense pro- 
gram in conjunction with the continuance 
of a high level of civilian production. If 
we have to face the years—or a generation 
—of cold war, this is the best way to 
expand our’ total plant and labor force so 
that it will be available to meet the needs 
of possible total-war mobilization at any 
time in the future. I do not want to em- 
phasize that this profoundly affects our 
manpower problem. It means that instead 
of instituting manpower controls at an 
early stage of mobilization to divert man- 
power from civilian to defense production, 
we should secure an expansion of the labor 
supply so that it will be adequate in the 
long run for both civilian and defense work. 
This has many facets. One of the most 
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obvious is that a larger supply of skilled 
labor must be trained, particularly in those 
critical skills that are already in short supply. 
Others are the adoption of a sound defer- 
ment policy in connection with military 
inductions, the allocation of defense con- 
tracts to areas of surplus labor, and the 
formulation of policies and programs to 
attract more persons to the labor force. 


These over-all problems should not di- 
vert us from the immediate problems facing 
the local office, the most important of which 
is to give priority service to defense estab- 
lishments and related activities. If the em- 
ployment service demonstrates from the 
start, both to procurement agencies -and 
employers engaged in defense production, 
that utilization of the public employment 
service is the best way to meet their man- 
power problems, our job will be much easier. 


The problems that we will face as the 
defense program expands will be absorbing 
and challenging, but we should not allow 
the demands that they place upon us to 
lead us to neglect our continuing respon- 
sibilities to the unemployment insurance 
program. 

With claims loads falling and placements 
growing, we have, in fact, an increased 
opportunity to realize the advantages which 
accrue when unemployment insurance and 
the employment service are placed together. 
I have in mind the testing of the worker’s 
availability for employment through the 
offer of suitable work. When claims loads 
are high and job openings are few, we are 
not able to expose more than a small frac- 
tion of claimants to jobs. Now, and in- 
creasingly as the defense programs expands, 
we will have the jobs to offer and can 
effectively apply the “work test.” 


Conclusion 

The pitfall we must avoid, as our atten- 
tion is turned from claims loads to defense 
job orders, is that of becoming so absorbed 
in filling those orders that we neglect de- 
veloping the full work potentialities of our 
unemployed claimants. What I have in mind 


is that, as job orders become more plentiful 
and claims fall, we should develop more 
intensively the work histories of the claim- 
ants to uncover scarce skills. Many applica- 
cants now registered in local employment 
offices have had wartime training or work 
experience in the production of war mate- 
rials. It is impractical to call all these 
applicants to the local office to secure in- 
formation as to their war experience. How- 
ever, such information can be readily 
obtained from claimants as they come in 
the local office in the course of the normal 
routine of the claims process. 


We should not relax efforts to secure 
needed improvements in unemployment in- 
surance legislation. It is especially desirable 
that we secure expanded coverage so as to 
facilitate the mobility of labor between 
covered and noncovered jobs. We must in- 
crease benefits, particularly maximum bene- 
fits, so that they have real meaning in 
connection with present wage levels. Above 
all, we should not be influenced by the drop 
in claims rolls to minimize the importance 
of long-range improvements in our unem- 
ployment insurance system. 

I would like to close by emphasizing the 
necessity of always maintaining the long 
look—of considering the long-range effect 
of the policies we adopt. We must always 
keep in mind that employment security is 
a permanent and continuing program. The 
relative work load shifts back and forth 
between unemployment insurance and the 
employment service as employment condi- 
tions change, and we must be dynamic and 
adjust to these changes. At the same time, 
we must look ahead and not strengthen 
one of the services because of current de- 
mands, at the expense of weakening the other. 
We must apply the principle of balance that 
I have discussed earlier: a balance not in 
terms of size of staff, but of adequate atten- 
tion to all phases of the employment secu- 
rity program. Such a balance is necessary 
if we are going to maintain a high morale 
among our staff, and if we are to realize the 
full possibilities of our employment security 
program. [The End] 





“It is a popular indoor sport of columnists and editorial writers to dwell at 
length upon a few well-known and horrendous examples of autocracy within 
unions, and to proclaim that all labor organizations are doomed to suffer the 
same fate unless professional union leaders, known to the trade as ‘unioneers’, are 
driven from power. These Cassandra-like forebodings are balanced by the equally 
silly pronouncements of Pollyannas from the opposite camp, who insist that unions 
can ever be relied upon to guard the sacred flame of democracy with the zeal of 
vestal virgins.”—-Benjamin Aaron, “Protecting Civil Liberties of Members Within 
Trade Unions,” Proceedings of the Second Annual Meeting, Industrial Relations 


Research Association. 
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Prepare Now 


for Government Controls to Come 


By AARON L. DANZIG 


THIS TIMELY SUGGESTION TO BUSINESSMEN EMPHASIZES THE IM- 
PORTANCE OF ADEQUATE BUSINESS RECORDS. IT IS BASED ON MR. 
DANZIG’S EXPERIENCE WITH CONTROLS DURING WORLD WAR II 





Reprinted from the November, 1950 issue 
of Taxes—The Tax Magazine 


\ 7 E ARE NOW in that uncertain halcyon 
period preceding the opening of the 
floodgates. Soon the tumbling waters of 
allocation, priorities, price controls, man- 
power restrictions and salary stabilization 
will be upon us, How often will you ask 
yourself when that time comes: “Why didn’t 
I take the proper precautionary steps?” 
And poor groundwork can result just as 
much from an act of commission on your 
part as it can from an act of omission. 


For instance, improper statement of direct 
labor and material costs on an income tax 
return or balance sheet may put you in a 
very embarrassing situation when a price 
regulation based on base period markups 
is promulgated. Corporate minutes drawn 
with an eye on the tax law specifying sal- 
aries to be drawn by corporate officers may 
well be inadequate from the point of view of 
salary stabilization. Inventory work sheets 
that evaluate “chemicals,” with no further 
breakdown, may be useless when soda ash 
is suddenly placed on allocation. A reor- 
ganization under Section 112 of the Internal 
Revenue Code may satisfy every require- 
ment of the section, but kill a valuable 
price ceiling that otherwise would have 
been available. 

Yes, the footing is dangerous, but now is 
the time to build safe footholds against the 
coming flood. 

On September 9, 1950, President Truman 
issued an order requiring all sellers, with 
certain minor exceptions, to preserve their 
records showing all selling prices and costs 
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for items sold or offered for sale between 
May 24 and June 24, 1950. To most laymen 
this was the “tip-off” that all prices would 
be frozen as of that period. 


But that is not necessarily so. When the 
Emergency Price Control Act of the last 
war was passed, it provided that all prices 
be frozen as of October, 1941, as far as 
practicable. The war broke out on Decem- 
ber 7, 1941. Yet, most prices were frozen 
as of March, 1942. It does not take much 
intelligence to compare that situation with 
the present one and to realize that the base 
period for price freezes may still not have 
arrived. Of course, it is always possible 
that the May-June, 1950 base period will 
still be chosen—in which case what is done 
is done. But on the other hand, the real 
possibility of choosing some other base peri- 
od still exists and it would be foolhardy to 
disregard it. 


Accordingly, every businessman should 
be thoroughly circumspect about his prices 
and his markups. For instance, the business- 
man who at the present time is selling one 
of his most active items at an off-price for 
the purpose of disposing of possible excess 
inventory may be doing himself a great 
disservice. If the base period date is fixed 
as of this month, the off-price at which he 
is now selling will become his selling price 
for an indefinite period in the future, while 
controls are kept intact. It will not only 
become the selling price as to that item 
but, according to the typical technique which 
is employed in price regulations, the off-price 
at which he is now selling will become the 
basis for establishing the price of new and 
closely similar commodities which he may 
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try to produce or sell in the future. On the 
other hand, many producers or sellers may 
not at the present time be marketing an item 
they regularly sell in the high-priced field. 
This may be due to various reasons, such 
as concentration on a sales drive on a 
lower-priced item, inability to obtain just 
the right materials for the higher-priced 
item, or a temporary lull in the higher-priced 
item market. It is astonishing how many 
producers and sellers were caught in just 
such a position during World War II when 
the Emergency Control Act of 1942 applied. 


Putting it briefly then, each manufacturer 
should at this time be analyzing his price 
lines thoroughly to determine whether or 
not they are truly representative of the price 
lines which he usually produces or sells. 
He should also be looking at any catalogs 
or price lists which he issues to the trade, 
because it must be borne in mind that in 
connection with practically every price regu- 
lation that was issued during World War 
II, the prices at which commodities were 
offered formed the basis of price ceilings, 
as well as the prices at which such com- 
modities were sold. If a producer or manu- 
facturer is circulating a catalog or price 
list to his trade, he should carefully pre- 
serve any evidence to show that the catalog 
or price list is being circulated. Letters 
which accompany the price list or catalog 
are proof of their distribution, of course. 
Catalogs and price lists, if possible, should 
be dated, and the careful manufacturer or 
seller, in one or two instances, might even 
go to the extent of mailing a few of these 
items out by registered mail, return receipt 
requested. 


Price regulations are not normal forms 
of legislation and therefore the records 
which are kept in order to prepare for them 
and abide by them are not necessarily the 
type which a manufacturer or seller nor- 
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mally prepares. If, for instance, a manu- 
facturer or seller does not keep a regular 
record of how many items he sells in given 
price lines, he should carefully do so now 
to see whether or not his price structure, 
as it is presently constituted, and in the 
volume in which it is presently constituted, 
is truly representative of his business. Here, 
again, the unwary businessman can be easily 
trapped. Many times during OPA days a 
manufacturer who regularly sold high-priced 
items was able to prove a sale of only three 
or four individual items in that price line 
during the base period, and in practically all 
of these instances the OPA contended that 
these were so-called “sample sales” and 
therefore could not form the basis of a price 
ceiling. Another pitfall that lies in this 
area arises out of such regulations as the 
maximum average price plan. This overriding 
regulation which was promulgated by the 
OPA toward the end of the last war pro- 
vided that manufacturers were required to 
sell the same percentage of their production 
or sales in a given price line as they sold in 
that price line in the selected base period. 
This meant that if in the base period, for 
instance, a manufacturer or seller sold ninety- 
five per cent of his items in his lowest price 
field, he would have to sell approximately 
ninety-five per cent of the items in his 
lowest price field today, even though during 
the base period he may have had some very 
high ceiling prices at which he sold only in 
small volume. 


Because of the fact that these special rec- 
ords are most suitable at this time, wise 
accountants and tax lawyers will be counsel- 
ing their clients to prepare such records 
immediately and to give them a thorough- 
going analysis. These records will not just 
influence the business and industrial activity 
of this month and this year, but may well 
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influence the economy for many years to 
come, i.e., so long as price control remains 
in effect. 


Another extremely important aspect of a 
businessman’s records that must be subjected 
to a microscope are his records pertaining 
to the markups that he obtains on his com- 
modities, and here again the accountant and 
the tax practitioner must be guiding their 
clients constantly. In the first place, all 
too many businessmen are much too sloppy 
about their cost records. Every item of 
cost which goes into a given article should 
be carefully preserved in record form and 
the invoices substantiating each item of cost 
should likewise be carefully preserved. Hav- 
ing done this, the businessman must now 
look at his markup and determine whether 
or not during these periods it is abnormally 
high or abnormally low. Why is this neces- 
sary? Because a gigantic number of OPA 
price regulations have in the past provided 
that in making new items, i.e., items other 
than the items made in the base period, a 
manufacturer or seller is limited to the same 
markup which the manufacturer or seller 
took in the base period. But here a word 
eof caution should be given, to accountants 
particularly. In preparing profit and loss 
statements and balance sheets, a careful 
delineation should be made between mark- 
ups over direct material and labor costs, 
and markups over all costs, including over- 
head. This is so because here again the 
pattern of price regulation became very 
stereotyped during the last war and, in 
determining the markups which would be 
applied to new items for purposes of fixing 
the ceiling price, the only items of cost which 
were permitted to be included were the 
items of direct labor and material cost. 
Therefore, if an accountant, in preparing 
such statements or other records for the 
client, unnecessarily throws into direct labor 
costs items such as supervisory labor, main- 
tenance, etc., he is, in fact, showing a lesser 
markup over direct labor and material costs 
than his client really obtains; but what is 
more important, he is setting the basis for 
future markups under OPA control. Here 
again, the businessman must go back into 
his records and find out whether or not they 
are properly set up to meet the situation 
to come. If he is a garment manufacturer, 
for instance, does he have an accurate and 
complete check on the cost of the cutting 
operation of his garment and the cost of 
every other labor item, such as sewing, 
making and trimming? If not, now is the 
time to get such records in operation. It 
is later than you may think. 
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Another item that has to be very care- 
fully watched is the item of trade and credit 
discounts. In the base period, the practice 
employed with reference to these items 
must be continuously carried out under 
price control. This does not mean, however, 
that if a manufacturer sold one item 8/10 
EOM and another item net 10 days, he will 
not be permitted to use the different trade 
or credit discounts when price control is 
promulgated. 


Of course, with all these facts being known, 
one must exercise the highest degree of caution 
in dissolving corporations for tax purposes 
if the corporation in question has high ceiling 
prices. One must also use the same caution 
where mergers or consolidations occur and 
the corporation having the highest ceiling 
price loses its identity. 


Preparation for Allocations 
and Priorities 


Thus far, the National Production Au- 
thority has issued only one regulation. 
This regulation restricts the inventory 
of vital materials. These materials are 
somewhat limited in number and do not 
affect too large a segment of the economy. 
The regulation merely provides that each 
producer or seller must maintain no more 
than a practical minimum working inven- 
tory. But the far-sighted entrepreneur will 
now be getting his records in order and 
surveying the ground preparatory to fur- 
ther allocation and priority restrictions. 
Wherever possible, the technique of perpetual 
inventory control should be employed so that 
each manufacturer or seller has at his fin- 
gertips the specific quantity of each item 
which he has in inventory. This is essential 
from two points of view. First, because 
most priority and allocation regulations are 
based on usage of materials during the base 
period. If a manufacturer or seller finds 
that he has permitted a given item to run 
unreasonably low during what now may be 
the base period, he should bring that item 
up to par. In the second place, the advan- 
tage of the perpetual inventory control lies 
in the fact that this system is well-nigh 
essential under many priority and alloca- 
tion regulations. In connection with prior- 
ity applications, manufacturers and producers 
are constantly put to the necessity of 
reporting their inventory at the time of 
the application, and this may lie well in 
between the yearly dates when inventories 
are normally taken. In addition, each busi- 
nessman should be pulling out all invoices 
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for the past year and before that time, and 
be keeping a present record of all invoices 
for vital materials. These materials include 
such items as steel, textiles, lumber, paper, 
etc. It will appear frequently that a manu- 
facturer thought he used 10,000 tons of steel 
a year in connection with his product. Yet 
he will find that in the past year, for some 
abnormal reason, he bought only half that 
quantity. Such manufacturers should, of 
course, bring their purchases up to par, if 
possible, so that they have a truly repre- 
sentative base year purchase quota. 


Preparation for Salary Stabilization 
and Manpower Restrictions 


It is probably in this field that more 
people have said, “Why didn’t I take care 
of that before?” than in any other field of 
governmental control. The reason for this 
absence of preparatory groundwork proba- 
bly lies primarily in the fact that a tremen- 
dous number of business organizations 
operate their salary and wage setups with- 
out any written plan and, in too many cases, 
without any plan at all. But now we have 
adequate warning, and the time to take the 
steps is now. Lawyers who for years have 
neglected the drawing of minimum corpo- 
rate records authorizing salaries for the year 
for officers of corporations which they 
represent certainly should take the mini- 
mum step of having these corporate records 
brought up to date and properly executed. 
It is needless to say that this serves not 
only as a basis for establishing salary levels 
which may be utilized when salary stabili- 
zation regulations came along, but it also 
serves to eliminate any questions by revenue 
agents as to the authorization for salaries 
drawn. It seems likely that the year 1950 
might well be chosen as the year upon 
which to base salary stabilization. Accord- 
ingly, early conferences of the executive 
personnel of every organization should be 
called for the purpose of determining fair 
and reasonable compensation for this year 
and having the same clearly recorded in 
writing, with some proof, if possible, as to 
the date when the recording was made and 
when the resolution was passed. The latter 
is advisable in order to avoid the taint that 
any records were prepared as an afterthought 
subsequent to the issuance of regulations. 


During the last war, the greatest problem 
lay not so much with the executive personnel, 
however, as with the rank-and-file workers. 
To say that the average plant was caught 
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barehanded, without any plan of promotion, 
salary increments due to longevity, in- 
creases due to merit, bonus schedules based 
on fixed formulas, etc., is to state an obvious 
fact. Now is the time for manufacturers 
to sit down and put their plans on paper. 
If they have no definite plan in this regard, 
it is most advisable that they evolve a fair 
and equitable plan that will guide them 
through the channels of wage stabilization. 
Most of the wage stabilization regulations 
of the last war recognized these plans, and 
increases given pursuant to them were not 
deemed violative of the ceilings established 
by the regulations. People who were for- 
tunate enough to have these prepared plans 
went quietly about their business, while 
others who had failed to take such steps 
daily stormed the doors of the Wage Stabil- 
ization Administrator with thousands of 
applications for wage increases, spending 
endless hours in endeavoring to traverse the 
red-tape maze. 


Lastly, each plant should carefully sur- 
vey its over-all personnel—the inventory of 
its employees. Is the inventory up to par? 
Is it abnormally low because of some de- 
sired saving in efficiency which may long be 
forgotten when manpower allocation is im- 
posed, and the top inventory permitted is 
the top number employed at the present time? 


All of the above is based on the assump- 
tion that the pattern of regulations to be 
issued under the new administrative setup 
will resemble strongly the pattern of regu- 
lations utilized during the last conflict. 
There is strong reason to believe that this 
will be so. One of the most pressing rea- 
sons is the fact that all the most vital 
regulations used during the last war were 
tested in the courts and found to be valid. 
For the government to attempt, therefore, 
to evolve an entirely new pattern of legis- 
lation would be to invite new litigation and 
unnecessary trouble. In addition, it must 
be rembered that the old regulations were 
evolved in not just a few months, but were 
evolved, amended and amended again in 
the light of experience over a period of 
approximately four years. This experience 
will not be brushed aside lightly for new- 
fangled ideas. Newspaper releases already 
indicate that the new agencies are busily 
at work digging out the archives containing 
the former regulations. The general trend, 
therefore, undoubtedly seems to be towards 
the utilization of the pattern previously em- 
ployed. 


The locks are about to be opened. Is 
your ship seaworthy? [The End] 
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Women in High-Level Positions 


Nearly 900,000 women were added to the 
civilian labor force between June, 1949, and 
June, 1950, according to the Bureau of the 
Census. Nearly three fourths of the increase 
was made up of women forty-five years old 


and older. The growing importance of 
women in business was indicated by a survey 
made by the Department of Labor’s Women’s 
Bureau conducted in Boston, Hartford, 
Chicago and Philadelphia in department 
stores, banks, home offices of insurance com- 
panies and certain manufacturing plants. 
The purpose of the survey was to determine 
the prevalence of women in higher-level 
positions in business and industry. 

The opportunities for women to succeed 
in responsible jobs are good, even in some 
spots formerly considered by management 
as suitable only for men. All of the women 
who were interviewed agreed that the key to 
a successful career was hard work, and if 
a woman set a goal for herself she would 
likely achieve it even though tradition and 
prejudice might be against her. 

Employers, when asked their opinion why 
women were not more frequently promoted to 
top-level jobs although many qualified for 
such positions, voiced traditional attitudes 
and likewise emphasized lack of permanency 
and the distractions of home responsibilities 
as major deterrent factors. 

Most of the women interviewed indicated 
no desire to give up their jobs, many of 
them stating that they hoped for promotions. 
Of all the women, two thirds were single, 
widowed, divorced or separated, and only 
one third were married. The survey showed 
that women with special skills and unusual 
abilities can make a valuable contribution 
to our present-day economy when manage- 
ment advances them to higher-level positions. 

Frieda S. Miller, director of the Women’s 
Bureau, said, “Company policy has often 
prevented women’s advancement. Many 
representatives of management indicated this 
but also pointed tc some women who have 
performed outstanding service and have gone 
to the top in the face of such a policy. For 
the career-minded woman, the important 
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finding in this study is that there is a trend 
toward an increasing recognition that women 
should be judged on merit and should re- 
ceive the promotions and titles for which 
they qualify.” 

There were women officers in all the fields 
covered by the survey, but it was still the 
exceptional woman who had reached officer 
status. In the department stores and in 
manufacturing firms, four per cent of the 
officers were women; in the insurance com- 
panies, only two per cent; and in banks, 
one per cent. 

While few women were active in top 
management, the majority were not at the 
lowest levels of responsibility. Only in in- 
surance companies were the majority of the 
women in higher-level jobs occupying posts 
of a routine nature and with restricted re- 
sponsibilities. In department stores, eighty 
per cent of the women in higher-level jobs 
were in positions which required specialized 
knowledge of the business or professional 
competence. In banks there were almost as 
many women holding positions as tellers or 
assistant tellers as there were holding 
clerical-supervisory jobs. In the factories 
over twice as many women were foreladies 
as were holding minor supervisory positions. 

Women in the higher-level positions were 
not predominantly college-educated. In de- 
partment stores nearly half of the women, 
and in each of the other industries consider- 
ably more than half, had not more than a 
high-school education. With the exception 
of women in banks, substantial proportions 
had attended in-plant training courses. 

Department stores, or retailing, was the 
only field among the four studied in which 
the higher-level jobs were evenly divided 
between men and women. There were 
39,000 women employed in the twenty-nine 
department stores included in the survey, 
representing two thirds of total employ- 
ment; 2,900 of them held higher-level posi- 
tions. Women did not have equal representation 
in the top jobs, and the survey reveals that 
there was still a prevalent assumption, par- 
ticularly in the large stores, that top-manage- 
ment jobs are “men’s jobs.” However, wo- 
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men held nearly all of the responsible jobs in 
personnel, counseling and training, since it 
was usually management policy to seek 
qualified women for positions of responsi- 
bility in these areas. 

Almost two thirds of the 30,000 employees 
in the thirty home offices of insurance com- 
panies covered by the survey were women, 
but they held only one fifth of the higher- 
level jobs. There were few women officers 
in the companies covered, the greatest num- 
ber being in the life insurance field in the 
smaller companies. About one tenth of the 
women in higher-level jobs were holding 
positions as executive secretaries or admini- 
strative assistants. All had administrative 
duties involving responsibility for carrying 





NAMED ECONOMIC HEAD 





ABOVE—Alan Valentine, 49, former head 
of the University of Rochester, has been 
picked by President Truman to head 
the powerful new Economics Stabilization 
Agency. Mr. Valentine, with directorships 
in several top-flight corporations and a 
year’s service in ECA behind him, will be 
in over-all charge of both wage and price 
stabilization when and if such controls go 
into effect. He will operate under NSRB 
Chairman W. Stuart Symington who recom- 
mended him for the position. 
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out the rountine work of the office and acting 
in many matters for the officials when they 
were away. 

Over 500 women were holding higher-level 
positions in the twelve banks included in 
the survey. Women employees comprised 
forty-six per cent of the 14,000 employees 
in these banks, but held only fifteen per cent 
of the higher-level jobs. 

The 166 manufacturing enterprises covered 
by the study were chiefly “light” industries, 
employing important numbers of women. 
Among these industries were confectionery, 
paper products, radio and electrical products, 
pharmaceutical products and publishing 
houses. There were 109,000 women em- 
ployed in these firms, constituting forty- 
five per cent of the total employment. Only 
3,000, or fourteen per cent, of those in higher- 
level jobs were women. 


In general, manufacturing seems to be 
providing a variety of opportunities for 
women in office positions and in production 
when technical and professional qualifica- 
tions permit. During World War II many 
women in the companies covered had car- 
ried foreman-level responsibilities which they 
relinquished when the men returned. How- 
ever, over one third of the firms indicated 
that prospects were good for increasing the 
proportion of women in higher-level jobs, 
and in all areas women were in positions 
not held by them ten years ago. 


AFL's Green Sees Credit Danger 


President William Green of the American 
Federation of Labor, with a hope that the 
new credit regulations on home financing 
will be reviewed and changed, has issued a 
statement summing up his appraisal of what 
those restrictions will mean. 


“The new mortgage credit regulations is- 
sued by the Housing and Home Finance 
Agency and the Federal Reserve Board will 
eliminate any chance for most, if not all, 
families in the low and middle income 
brackets to purchase new houses. The fact 
that these are the families who have the 
most acute need of housing will probably 
mean that the total volume of construction 
of new houses next year will be considerably 
below the 800,000 to 850,000 ‘target’ an- 
nounced by these two agencies. Most houses 
will be sold to the wealthier families, having 
the least need for housing but who can 
afford the high down payments required 
under the new regulations. 


“Most families have been buying houses at 
$10,000 or under... . Under the new regu- 
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lations, the down payment for houses cost- 
ing $8,000 to $10,000 will range from $750 to 
$1,300 for veterans and from $1,550 to $2,300 
for non-veterans. Yet the Federal Reserve 
Board’s own figures show that 68 percent 
ot all families with an income of $1,000 to 
$3,000 and 53 percent of families in the 
$3,000 to $5,000 bracket have liquid assets 
of $500 or less. In fact earlier data published 
by the same agency indicates that the total 
liquid assets of the average family in 1949 
was only $300.” 


Ching Heads Wage Board 


Cyrus S. Ching, director of the Federal 
Mediation and Conciliation Service, has been 
appointed chairman of the newly established 
Wage Stabilization Board. He will be away 
from his conciliation post on leave of 
absence until after the wage board has been 
organized. The board will be made up of 
nine men; none others have yet been named. 
There will be three representatives of manage- 
ment, three of labor, and three of the public. 


College Students and the Draft 


The Office of Education in the Federal 
Security Agency has issued a bulletin to 
clear up questions that have arisen concern- 
ing draft-age college students. 

Under the Selective Service Act of 1948, 
a student may have his induction postponed 
until the end of the academic year or until 
he ceases satisfactorily to pursue his course 
of instruction, whichever is earlier. This 
means that a registrant who has been classi- 
fied and is not deferred is entitled to have 
his induction postponed until the end of the 
academic year if he is ordered to report for 
induction while satisfactorily. pursuing his 
full-time course of instruction. A postpone- 
ment does not change the registrant’s classi- 
fication and, unless there should arise reason 
to have the case reopened, the order to re- 
port for induction is a continuing obligation 
on the registrant with which he is expected 
to comply at the termination of the post- 
ponement period. 

Selective Service Operations Bulletin No. 
1, dated August 8, 1950, was intended to 
serve as a guide to local boards in determin- 
ing which college students properly should 
be considered for deferment—in distinction 
from postponement—in an effort to carry 
out the desire of Congress to provide the 
fullest possible use of the nation’s critical 
manpower resources. 
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NEW NLRB GENERAL COUNSEL 





ABOVE—Pictured is George J. Bott, re- 
cently named by President Truman to suc- 
ceed Robert N. Denham as General Counsel 
of the National Labor Relations Board. 
Democrat Bott, an NLRB attorney since 
1937, was named Regional Director in 
Chicago in 1941 and Associate General 
Counsel in 1948. 





A student may be considered for defer- 
ment if he has completed at least one academic 
year of a full-time course in an institution 
of higher learning (1) if he was in the upper 
half of his class during the last academic 
year he was enrolled, and (2) if he had ar- 
ranged prior to August 1, 1950, to enroll in 
a full-time course for the academic year 
ending in the spring of 1951. 

This means that a registrant may be put 
in Class II-A until the close of the academic 
year or for such other period as the board 
might determine, not to exceed one year. 
At the end of this deferment, the registrant 
must again present to his local board a re- 
quest for deferment if he desires it and sub- 
mit such information as the local board 
requires in support of his request. Opera- 
tions Bulletin No. 1 did mot expire at the 
opening of this academic year. 
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COMPARISON OF PENSION PLANS NEGOTIATED WITH THE 
UNITED AUTO WORKERS, C.L.O. 


This outline of pension plans was prepared by the Trust Department of the 
Continental Illinois National Bank and Trust Company of Chicago 








PLAN PROVISIONS 


CHRYSLER 





Effective Date 
Future Service Credits 


Normal Retirement Age 
Early Retirement 


Disability 


Termination of Employment 
Prior to Effective Date 


Normal Retirement Benefit 


Early Retirement Benefit 


Disability Benefit 
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FORD 
3-1-50 
1 year—1,800 hours or more 
% —1,300-1,800 
V, — 750-1,300 
0 —less than 750 


Credits accumulate to age 68 


65 


Age 60 with at least 30 years 
of service 


Age 50 with at least 15 years 
of service 


An otherwise eligible em- 
ploye whose employment was 
terminated after 7-15-50 is in- 
cluded in the plan 


$125 per month including 
primary social security bene- 
fits for service of at least 30 
years and also including 
workmen’s compensation bene- 
fits unless waived by the 
company. The pension is re- 
duced proportionately for 
service of less than 30 years 


Reduction of normal retire- 
ment benefit 


$3 per month for each year 
of service up to 30 years but 
not less than $50 including 
disability benefits under social 
security and also including 
disability benefits under other 
social legislation unless waived 
by the company. Benefits 
begin after 26 weeks of disa- 
bility. If disability continues 
to age 65 the normal retire- 
ment pension applies 


8-1-50 

1 year—1,700 hours or more. 
Every 142 hours or major 
fraction counts as a month. 
Credits accumulate to age 68 


65 


Age 60 with at least 25 years 
of service 


Age 55 with at least 25 years 
of service 


$100 per month including 
primary social security bene- 
fits and benefits under state 
laws, for service of at least 
25 years. The pension is re- 
duced proportionately for 
service of from 10 to 25 years 


Reduction of normal retire- 
ment benefit 


$50 per month including dis- 
ability benefits under federal 
and state laws. Benefits be- 
gin after 6 months of disa- 
bility. If disability continues 
to age 65 the normal retire- 
ment pension applies. If age 
and service requirements are 
not met, Group Life policy 
has a rider to pay $50 per 
month until funds are ex- 
hausted 
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MASSEY HARRIS 





GENERAL MOTORS 





7-1-50 
1 year—1,700 hours or more 
% —1,200-1,700 
VY, — 700-1,200 
0 —less than 700 


Employes as of 7-1-50 may 
work after 68 to complete 10 
years 


65 
Age 60 with at least 25 years 
of service 


Age 55 with at least 15 years 
of service 


An otherwise eligible em- 
ploye whose employment was 
terminated after 3-1-50 is in- 
cluded in the plan 


$100 per month including 
primary social security bene- 
fits for service of at least 25 
years. The pension is re- 
duced proportionately for 
service of from 10 to 25 years 


$32.50 per month from trust 
fund 


Benefits begin with the 7th 
month of disability and are 
first payable from the insur- 
ance program. After such 
funds are exhausted or if the 
employe is not entitled to in- 
sured disability benefits $50 
per month is to be paid from 
the trust which includes dis- 
ability benefits under social 
security and state workmen’s 
compensation acts. If disa- 
bility continues to age 65 the 
normal retirement pension 
applies 


The Economy 





1-1-50 


1 year—1,600 hours or more 
Y% —1,156-1,599 

A — 667-1,155 

0 —less than 667 

No credit after age 68 and 
allowed between 65 and 68 
only if the employe has less 
than 25 years of service 


65 


Age 60 with at least 25 years 
of service 


Age 50 with at least 15 years 
of service 


$100 per month including 
primary social security and 
Wisconsin unemployment com- 
pensation for service of at 
least 25 years. The pension 
is reduced proportionately 
for service of from 10 to 25 
years, such percentage being 
applied to $100 less primary 
social security benefits 


Reduction of normal retire- 
ment benefit 


$3 per month for each year 
of service up to 30 but not 
less than $50 including fed- 
eral and state benefits 








Not later than 10-1-50 


1 year—1,700 hours or more. 
For service of less than 1,700 
hours a proportionate credit 
to the nearest 1/10 of a year 
is given. Credits accumulate 
to age 68 


65 


Age 60 with at least 10. years 
of service 


Age 50 with at least 15 years 
of service 


An otherwise eligible em- 
ploye whose employment was 
terminated after 1-1-50 is in- 
cluded in the plan 


$1.50 per month for each year 
of service up to 30 years. 
Minimum pension including 
primary social security and 
state workmen’s compensa- 
tion benefits is $4 per month 
for each year of service up to 
25 years. The deduction of 
workmen’s compensation bene- 
fits may be waived by the 
Company 


Reduction of normal retire- 
ment benefit if employe elects 
early retirement. $3 per 
month for each year of serv- 
ice up to 30 years if retired 
at option of Company 


$3 per month per each year 
of service up to 30 years but 
not less than $50 including 
disability benefits under so- 
cial security and also includ- 
ing disability benefits under 
other social legislation unless 
waived by the company. 
Benefits begin with the 7th 
month of disability. If disa- 
bility continues to age 65 the 
normal retirement pension 
applies 
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Vesting 


Administration 





Method of Funding 
Employe Contribution 






Expense of Administration 


Selection of Trustee 
Term of Agreement 


Compulsory Retirement 


Funding Commitment 


Disposition of Pension Fund 
If Plan Is Discontinued 
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No benefits except at retire- 
ment 


3 Company Members 

3 Union Members 

The six appoint an impartial 
chairman 


Trust Fund 
None 


Payable from the fund 


Solely by Company 
5 years 


68 


Normal cost plus past serv- 
ice cost on a 30 year basis 


The assets, after providing 

for expenses of the plan will 

be used to pay retirement 

benefits in the following or- 

der of precedence: 

1. To employes who have 
already retired 

2. To employes 65 and more 
at time of discontinuance 

3. To employes at normal 
retirement between 60 and 
65 at time of discontinu- 
ance 

4. Same as 3—ages 50-60 

Same as 3—ages less than 

50 


ur 








No benefits except at retire- 
ment 






3 Company Members 

3 Union Members 

The six appoint an impartial 
chairman 









Trust Fund 





None 





Payable from the fund if not 
paid by Company 










Solely by Company 





5 years 





None, however an employe 
may continue after age 68 
only with consent of the 
Company 








Normal cost plus past serv- 
ice cost on a 30 year basis 


The assets after providing 

for expenses of the plan will 

be used to pay pensions in 

the following order of prece- 

dence: 

1. To employes who have al- 
ready retired 

2. To employes 65 and more 
at time of discontinuance 

3. To employes at normal 

retirement between 60 and 

65 at time of discontinu- 

ance 

Same as 3—50-60 

Same as 3—ages less than 

50 


ge 
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None, but a 5 member com- 
mittee will be appointed to 
consider vesting 


2 Company Members 

2 Union Members 

The four appoint an impar- 
tial chairman 


Trust Fund 
None 


Payable by Company 


Solely by Company 
5 years 


68 


7 cents per hour subject to 
review by a committee. The 
Company intends to fund 
past service over approxi- 
mately 30 years 


To the extent that funds are 

available the trustee shall: 

1. Assure continued payment 
of pensions to employes 
already retired 
Distribute the remaining 
fund to non-retired em- 
ployes on the basis of 
vears of service 


The Economy 


No benefits except at retire- 
ment 


3 Company Members 

3 Union Members 

The six select an impartial 
arbitrator to break a dead- 
lock 


Trust Fund 


None 


Payable from the fund 


Solely by Company 
5 years 
68 


6 cents per hour for the 
period 10-31-49 to 12-31-50 
subject to a reduction deter- 
mined actuarially commensu- 
rate with any increase in 
social security. Past service 
cost as determined by the 
Company 


No benefits except at retire- 
ment 


3 Company Members 

3 Union Members 

The Company and the Union 
select an impartial chairman 


Trust Fund 
None 


Payable by Company 


Solely by Company 


5 years 


An average contribution that 
will fund normal cost plus 
past service cost in 30 years. 
Annual contribution may ex- 
ceed or be less than this av- 
erage 


The assets, subject to provi- 

sion for expenses of adminis- 

tration will be used to provide: 

1. Pensions for life to those 
already retired 

2. Pensions to those 65 or 
more at time of termina- 
tion 
Pensions to those eligible 
for early retirement at 
time of termination 
Any excess will be allo- 
cated to other participants 
according to the actuarial 
value of such interests 
based on years of service 
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PROVISIONS 
Normal Retirement 


Early Retirement 
Disability 
Normal Retirement Benefit 


Disability Benefits 


Compulsory Retirement 
Employe Contributions 


Method of Funding 


Computing Average 
Monthly Compensation 


Administration 


Vesting 
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65 with at least 15 years of service 
No provision 
Any age with at least 15 years of service 


1% of average compensation for the 120 calendar months next 
preceding retirement times the number of years of continuous 
service with a minimum of $100 per month for service of at 
least 25 years. For service of from 15 to 25 years there is a 
proportionate reduction. .Pensions include primary social secu- 
rity benefits and other Federal and State benefits. Discharge, 
liquidation or dismissal allowances to the extent provided by 
Company contribution may also be deducted. 


1% of average compensation for the 120 calendar months next 
preceding the month in which disability occurs times the num- 
ber of years of service prior to such disability. The minimum 
benefit is $50 per month until death or age 65 when the normal 
retirement benefit applies. This pension includes Federal and 
State benefits. Disability benefits begin with the seventh month 
of disability. 


No provision 
None 
Trust Fund 


(1) If an employe is absent from work for one or more periods 
of more than 3 months on account of disability or layoff 
during the ten years preceding retirement, the excess over 
3 months for each such period is deducted from the total 
number of months used in computing average compensation. 


If during the ten years preceding retirement an employe is 
absent from work on account of disability or layoff for more 
than 12 calendar months, the excess over 12 months is 
deducted from the total number of months used in com- 
puting average compensation. If both (1) and (2) apply 
the one producing the higher average compensation is used. 


. (1) The Company has the right to administer the plan 
including the rights (1) to grant pensions, (2) to make 
and enforce such rules and regulations as it shall deem 

_necessary for efficient administration and (3) to decide 
such questions as may arise in. connection with the 
operation of the plan. 


. (2) The administration of the plan shall be in charge of a 

General Pension Board consisting of five or more offi- 
cers or employes of the Company appointed by the 
Board of Directors. 
The administration of .the pension benefits shall be in 
charge of a board which shall consist of such members 
from management, have such authority and perform 
such duties as may be determined from time to time by 
one or more of the employing Companies. 


No benefits except at retirement. 
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PROVISIONS 
Funding Commitments Co. (1) The Company agrees to pay or cause to be paid to each 
pensioner the benefits provided for in the plan. The 
Company shall always have the right to deposit in a 
trust fund in one or more payments, the sums which are 
sufficient on a sound actuarial basis to pay such benefits. 
The aggregate of the amount of moneys that shall have 
been paid into the pension trust in any year or years 
shall not be less than an amount which on a sound 
actuarial basis shall be estimated to be sufficient to pay 
the pensions which shall have been granted during such 
year and previous years. 
The Company agrees to pay into the trust in not more 
than 5 annual installments an amount which in the 
aggregate on a sound actuarial basis shall be sufficient 
to pay the pensions which shall have been granted 
during such term. 
The Company is free to determine the manner and 
means of making provisions for funding and paying the 
pension benefits. 


Not more than 10 members—half designated by the 
Company and half by the Union. Such committee shall 
be furnished such information as shall be reasonably 
required to enable it to be properly informed concern- 
ing the operation of the insurance program and of the 
pension benefits. 


Joint Committee on Pen- 
sions and Insurance 





Copies of this pension plan outline can be obtained by writing to 
Trust Department, Continental Illinois National Bank and Trust 
Company of Chicago, 231 South La Salle Street, Chicago 90, Illinois. 





into service may be called upon to make, 


nfair and Unpatriotic : 
U es the Secretary pointed out. “The Depart- 


Secretary of Labor Maurice Tobin has 
declared it unpatriotic to discriminate in 
employment against those liable for military 
service, either as reservists or under the 
Selective Service Act. Tobin said he was 
receiving mariy complaints that such persons 
were being refused employment or promo- 
tions and, in some instances, were being 
fired because of the possibility of their being 
called to the service. 

Such discrimination was called “unfair 
and unpatriotic” and tending to deny the 
country the services of such individuals at 
a time when all of our manpower resources 
are needed. 

The difficulty faced by employers in ad- 
justing personnel programs to meet the prob- 
lems of those called to active duty is small 
compared with the sacrifices the men going 


The Economy 


ment of Labor is cognizant of the problem 
and will take all possible steps to meet 
promptly the need for replacement of per- 
sons called into the military service.” 


Air Corps Loses 750 Planes 


Price rises between April-and September 
have weakened the purchasing power of the 
Air Force in an amount equivalent to 750 
jet fighter planes. The cost increases in 
essential materials would run $315 million 
to $360 million at this time, according to 
John McCone, Undersecretary for Air, in 
testimony before a House Armed Services 
subcommittee. The subcommittee was in- 
vestigating the efficiency with which the 
armed services are meeting demands of the 
international situation. 
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Changes in Telephone Union 

The entire structure and method of opera- 
tion of the CIO Communications Workers 
of America is to be modified under consti- 
tutional changes approved by the union’s 
membership in a nation-wide referendum 
recently completed. CWA, nation-wide CIO 
telephone union, represents 300,000 workers 
in the United States and Canada. 

Under the changes there will be only two 
levels of policy-making in the union—the 
local and the international. The union’s 
thirty-eight divisions are to be dissolved. 
Contracts held in the name of the divisions 
will be renegotiated in the name of the in- 
ternational union. All bargaining henceforth 
will be under detailed direction of the in- 
ternational. 

Eleven districts are to be established as 
administrative units of the international 
union. District directors, to be elected, will 
be executive board members. Other board 
members are to be president, secretary- 
treasurer and three vice presidents. 





TAKES POST UNDER TOBIN 





ABOVE—Robert T. Creasey, new Assist- 
ant Secretary of Labor, is pictured here 
shortly after being sworn in October 3. 
A native of Metuchen, New Jersey, he suc- 
ceeds John W. Gibson. He is a former 
official of the Communications Workers of 
America. 
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Chartering of the estimated 1,400 locals 
by the international union was to begin im- 
mediately. All existing CWA locals will be 
guaranteed their present jurisdiction. As 
contracts come up for renegotiation, they 
will be placed in the name of the interna- 
tional union. All new contracts will be in 
the name of the international. 

These procedural changes are to be com- 
pleted by early 1951. A convention of the 
international union comprised of rank-and- 
file delegates will put the changes in opera- 
tion into effect. 


Pensions Call for Stable Money 


It takes a pension of $168 a month today 
to buy what $100 bought in 1940. How much 
will it take in 1975? This is a question asked 
in a recent issue of The Guaranty Survey. 
The United States, said the Survey, cannot 
pursue military programs, foreign-aid pro- 
grams and social-welfare programs that 
combine to produce a chronically unbalanced 
budget without causing a progressive cur- 
rency debasement that will make any form 
of social security illusory. 

During the next few years the forces 
tending to depreciate the buying power of 
the dollar will be very strong. An adequate 
sense of social responsibility and enlightened 
self-interest will require all groups, -and 
organized labor most of all, to combat these 
forces in every possible way. 

The bank publication emphasized that a 
private pension plan is, in the final analysis, 
a plan of compulsory saving. There would be 
less misunderstanding if the word “pension” 
were abandoned and private plans were 
labeled for what they really are—retirement- 
savings plans. A pension plan is a long-term 
undertaking and can mean little unless the 
employer is reasonably sure to be in busi- 
ness and in a financially strong position for 
many years to come. 

According to an analysis by the National 
Industrial Conference Board, the purchasing 
value of the dollar has decreased almost 
forty cents in a little over a decade. With 
the January, 1939 dollar equal to 100 cents, 
the purchasing power had decreased to 60.7 
cents by August, 1950. 

Food costs more than doubled. Each of 
the other five components that make up the 
consumers’ price index increased but in 
smaller proportions. It must be remembered, 
however, that these figures do not take into 
consideration the shifts in buying habits as 
reflected in the standards of living. 
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Employment and Payrolls 


About 120,000 cooperating establishments 
furnish monthly employment and payroll 
schedules to the Bureau of Labor Statistics. 
In addition, the Bureau makes use of data 
collected by the Interstate Commerce Com- 
mission, the Civil Service Commission and 
the Bureau of the Census. The chart below, 
made from BLS figures, shows a compari- 
son of production worker employment and 
production payroll. 

Changes in the level of employment are 
based on reports from a sample group of 
establishments, inasmuch as full coverage is 
prohibitively costly and time-consuming. In 
using a sample, it is essential that a com- 
plete count or “bench mark” be established 
from which the series may be carried for- 
ward. First, a bench mark or level of em- 
ployment is determined; second, a sample 
of establishments is selected; and third, 
changes in employment indicated by this 
reporting sample are applied to the bench 
mark to determine the monthly employ- 
ment between bench mark periods. To il- 
lustrate: 

The latest production-worker employment 
bench mark for a given industry was 50,000 





in January. According to the BLS reporting 
sample, sixty establishments in that industry 
employed 25,000 workers in January and 
26,000 in February, an increase of four per 
cent. The February figure of 52,000 would 
be derived by applying the change for identical 
establishments reported in the January-Febru- 
ary sample to the bench mark. 

The estimated all-employee level of 65,000 
for February is then determined by using 
that month’s sample ratio (.800) of produc- 
tion workers to total employment. When a 
new bench mark becomes available, employ- 
ment data prepared since the last bench 
mark are reviewed to determine if any ad- 
justment of level is required. In general, 
the month-to-month changes in employment 
reflect the fluctuations shown by establish- 
ments reporting to the BLS, while the level of 
employment is determined by the bench mark. 

The payroll index is obtained by dividing 
the total weekly payroll for a given month 
by the average weekly payroll in 1939. Aggre- 
gate weekly payrolls for all manufacturing 
industries combined are derived by multiply- 
ing Bross average weekly earnings by pro- 
duction-worker employment. 
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Meetings of Labor Men 


C1IO.—November 4-5, Kentucky State IUC, 
Ritz Hotel, Paducah, Kentucky; November 
20-24, National CIO, Palmer House, Chicago; 
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November 21, Delaware State IUC ; November 
30-December 2, Maryland State IUC, Cumber- 
land, Maryland; December 1-3, Massachusetts 
State IUC, Springfield, Massachusetts; De- 
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cember 4-8 (postponed from September), 
IVE, Hotel Wisconsin, Milwaukee, Wis- 
consin; December 8-10, Illinois State IUC, 
Morrison Hotel, Chicago; December 9-10, 
Rhode Island State IUC, The Narragansett, 
Providence, Rhode Island. 


Society for Advancement of Management. 
—The Annual Conference on Principles, 
Methods and Techniques for Increasing 
Productivity, Reducing Cost, Improving 
Human Relations, sponsored by the Society 
for Advancement of Management is being 
held November 2-3 at the Hotel Statler in 
New York City. 


University of Pennsylvania.—The Second 
Conference on Labor Arbitration will be 
held November 17 at the University of 
Pennsylvania in Philadelphia. Registration 
fee is $20. Inquiries may be addressed to 
John Perry Horlacher, Wharton School of 
Finance and Commerce, University of Penn- 
sylvania, Philadelphia 4. 


Education Needs Federal Aid 


Today more than four million American 
school children are getting their education 
in “substandard” classrooms and_ school 
buildings. The nation should spend $15 
billion during the next ten years on school 
construction to meet the needs of a steadily 
expanding school population. Thus was the 
need for a big school construction program 
stressed by the CIO Economic Outlook. 

The Outlook, published by the CIO De- 
partment of Education and Research, de- 
clared: “Rough estimates indicate that 
about $750 million is being spent on school 
construction in the United States this year. 
Just to meet the school building needs of 
the next three years will require an ex- 
penditure of $4% billion.” Action on the 
problem was called as important for the de- 
fense of democracy as any action that can 
be taken by Congress. 


Home Building Activity 


The first substantial break in the 1950 
housing boom occurred in September, when 
builders started 115,000 new nonfarm dwell- 
ing units, according to preliminary estimates. 
The decrease of 26,000 units from the pre- 
ceding month (the greatest August-Septem- 
ber decline on record) apparently reflected 
the effects of both existing and expected 
credit curbs. 

Despite the drop from August, Septem- 
ber’s volume of new housing started was 
greater by 12,000 units than that for Sep- 
tember last year, and was an all-time high for 
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the month of September. The large backlog 
of commitments made in July and August was 
instrumental in sustaining September starts. 


Can't Collect Insurance 


There is an offer of work and a refusal 
to return to work when an employee can 
not be located at the address given to his 
employer. The employee has, in effect, 
breached an implied understanding to keep 
the employer notified as to his whereabouts, 
and is not, therefore, eligible for benefits. 
(CCH UneMpLoyMENT INSURANCE REPORTS, 
Mich. { 8285.) 


‘I'm in Jail—t'll Be a Little Late"’ 


Being in jail is a legitimate excuse for not 
reporting to work, and a man’s private life, 
including contributing to the delinquency of 
a minor, is his own business and not suf- 
ficient cause for being fired. 

That was the substance of an arbitrator’s 
decision in a dispute over contract terms 
between an employer and one of its em- 
ployees who was fired under a contract 
clause permitting discharge for any three- 
day “unexcused absence.” The employee, 
with twenty-seven years of service, had been 
jailed for thirty days for contributing to the 
delinquency of a minor. He had been let 
off easy by the court because the girl in the 
case entered his room uninvited and ap- 
peared to be twenty-five years of age. 

The sentence meant missing work for 
more than three days, and the employer 
fired the man, saying his continued employ- 
ment would do “irreparable damage to the 
company’s good will.” When the case went 
to arbitration, a three-man board held against 
the company, saying that “the man had not 
gone out looking for trouble but the serpent 
of evil came to him and he did not adequately 
resist.” The man’s job did not involve con- 
tacting the public; he was an elevator 
operator. Furthermore, women with whom 
he worked testified he had always been well 
behaved. They signed a petition for rein- 
statement and one of them married him 
when he got out of jail. 

The arbitrators pointed out further that 
this company had long followed a ‘policy 
of hiring paroled convicts and had never 
felt any adverse effects therefrom on busi- 
ness, public relations or labor relations. They 
said if the man in the case had committed 
a felony and had served five years he would 
have been eligible for a job under the com- 
pany’s rehabilitation program, so why fire 
him for a mere misdemeanor? (From the 
ITU News.) 
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T HE TWO most significant developments 
in the labor law field this month centered 
around the National Labor Relations Board. 
In the first place, the Board set out, for the 
first time, definite standards for determining 
whether or not it will act on so-called 
“local” businesses. Secondly, the President ap- 
pointed a new NLRB General “Counsel, 
George J. Bott, to succeed Robert N. Den- 
ham, and Mr. Bott has announced that he 
will follow the Board’s standards in decid- 
ing whether or not to issue unfair labor 
practice complaints against “local” employ- 
ers. Mr, Denham had refused to recognize 
any line between local and nonlocal busi- 
ness, contending that the Board is, bound 
to act in any case, however small, in which 
it has power to act. (That theory is now 
being tested before the Court of Appeals 
for the Ninth Circuit in Haleston Drug 
Stores, Inc., 86 NLRB 1166, and will prob- 
ably reach the Supreme Court.) 


The new standards will enable employers 
and unions to determine, with a fair degree 
of certainty, whether the Board will act on 
unfair labor charges against them and con- 
duct representation elections among their 
employees or whether their business is so 
“local” that a labor dispute therein would 
not have a sufficient impact upon interstate 
commerce to warrant the Board’s using 
government time and money attempting to 
prevent the dispute- Until now, the Board 
had acted on a case-to-case basis, without 
setting out any specific rules for the guidance 
of employers and unions generally. 


Under the new standards, the Board will 
act on cases involving businesses whose annual 
interstate sales or purchases reach a cer- 
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tain minimum dollar value. It will also act 
on certain other specified businesses, regard- 
less of the dollar volume of their interstate 
activity. In brief, the Board will take juris- 
diction of cases involving the following: 

(1) Enterprises whose annual dollar vol- 
ume of business equals any of the following 
amounts: 

(a) $25,000 in interstate sales, 

(b) $50,000 in sales to customers who an- 
nually make individually at least $25,000 
worth of interstate sales, or in sales to public 
utilities, transit companies or instrumental- 
ities and channels of interstate or foreign 
commerce, 

(c) $500,000 in direct interstate purchases, 

(d) $1,000,000 in indirect interstate pur- 
chases, 

(e) a combined dollar volume in any two 
or more of the above which, on a percent- 
age basis in relation to the appropriate 
minimum figures for those categories, equals 
at least 100. 

(2) Public utilities and transit companies 

(3) Instrumentalities and channels of inter- 
state or foreign commerce. 

(4) Establishments which are integral parts 
of multi-state enterprises. 

(5) Establishments whose operations sub- 
stantially affect the national defense. 


The new standards, set out in eight sepa- 
rate decisions, are by no means conclusive 
answers to all questions in the “local” busi- 
ness field. A big question remains: How 
will the Board interpret the standards? Will 
it apply them strictly or will it begin making 
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exceptions, qualifications, distinctions? Only 
by observing how the Board applies the 
standards on a case-by-case basis can their 
significance be measured (Hollow Tree 
Lumber Company, 91 NLRB, No. 113; W. C. 
King, d.b.a. Local Transit Lines, 91 NLRB, 
No. 96; Federal Dairy Company, Inc., 91 
NLRB, No. 107; WSBR, Inc., 91 NLRB, 
No. 110; Dorn’s House of Miracles, Inc., 91 
NLRB, No. 82; The Borden Company (South- 
ern Division), 91 NLRB, No. 109; Rutledge 
Paper Products, Inc., 91 NLRB, No. 115; 
Stanislaus Implement and Hardware Company, 
Ltd., 91 NLRB, No. 116). 


The Board’s new General Counsel, besides 
agreeing to follow Board standards on “local” 
cases, has also given notice of another de- 
parture from ex-General Counsel Denham’s 
policies. He has announced that he will 
make available his determinations on ap- 
peals from regional directors’ refusals to 
issue complaints on unfair labor practice 
charges. Mr. Denham had refused to make 
public his decisions in such cases. Mr. Bott, 
who has been with the NLRB for thirteen 
years, served as an associate general counsel 
of the Board for the past two years. Be- 
fore that, he had been regional director of 
the Board's offices in Chicago and Kansas City. 


STATE COURTS v. NLRB... One of 
the significant problems which the Na- 
tional Labor Relations Act raises is the 
extent to which that statute precludes 
the states from acting in labor relations 
matters. In some fields covered by the 
NLRA, the states may not act at all; in 
others, where the federal government has 
shown no intent to pre-empt the field, 
they may take any action which does not 
conflict with the NLRA. Several recent 
cases involved this question: 


When an employer sued in a state court 
to enjoin a union from peacefully picket- 
ing him to obtain recognition as bargain- 
ing agent of his employees, the union 
argued that the state court had no juris- 
diction because the picketing violated the 
NLRA, since a majority of the employees 
involved had voted against the union in a 
representation election conducted by the 
National Labor Relations Board. The 
court held that such picketing is not neces- 
sarily an unfair labor practice and that the 
court therefore had jurisdiction of the case. 
It made no ruling as to whether it would 
have jurisdiction even if the picketing 
were unfair under the federal law (Kincaid- 
Webber Motor Company, 18 Lapor CAsEs 
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{ 65,966 (Mo. Cir. Ct., Jackson County) ). 
Another court held that the NLRA does not 
deprive a state court of jurisdiction to en- 
tertain a suit to enjoin a union from 
entering into a contract against the in- 
terest of employees whom it represents. 
The violation of the duty of an agent to 
principals, which is involved in such suit, 
is not a matter covered by the NLRA 
(Igoe v. Simons, 18 Lasor Cases § 65,971 
Cm. . a. CoP. 


Although the amended NLRA contains 
provisions relating to strikes for recogni- 
tion, a state court can still enjoin such 
strikes in an industry affecting commerce 
if the circumstances are not within the 
scope of the NLRA’s provisions, a Cali- 
fornia court ruled. A recognition strike 
against a primary employer is not an un- 
fair labor practice under the NLRA, the 
court observed, unless some other union 
has been certified by the Board as bar- 
gaining agent. In a case where none of 
the unions involved had been certified, the 
court had authority to enjoin the strike 
under state law until such certification 
took place (Brown-Saltman Furniture Com- 
pany v. Furniture Workers, Upholsterers 
and Wood Workers Union, Local 576, 18 
Lapor Cases § 65,975 (Calif. Super. Ct.)). 


According to the Court of Appeals for the 
Eighth Circuit, an employer has no duty, 
under the National Labor Relations Act, 
to bargain with a certified union if such 
bargaining will violate a state court in- 
junction. Without ruling directly on the 
quesfion, the court made it clear that it 
disagrees with the contrary position taken 
by the National Labor Relations Board. 
The employer in question had refused to 
bargain with a certified union because of 
a state court order requiring the em- 
ployer to recognize and perform an exist- 
ing contract with a rival union. The certified 
union then brought a refusal-to-bargain 
charge against the employer, and the 
NLRB ruled that the injunction was no 
excuse for refusing to bargain because 
the duty to bargain under the federal law 
outweighed the duty to obey the state 
court decree. Although the case was de- 
cided on other grounds, the court never- 
theless declared that an employer is not 
required to take action which would, in 
effect, violate an existing decree of a state 
court. Reasonable time, at least, must be 
allowed for modification or dissolution of 
the decree, the court said (NLRB v. Grace 
Company, 18 LaBor Cases { 65,968). 
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PICKETING OF TRUCKS... The picket- 
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ing of an employer’s trucks as they were 
being unloaded at customers’ places of 
business was declared unlawful by an 
NLRB trial examiner. On a number of 
occasions, union pickets followed the de- 
livery trucks of a meat packing company, 
as the drivers made deliveries to grocery 
stores and other customers of the pack- 
ing company. The picketing was always 
confined to the truck itself; there was no 
evidence of violence, and the picketing 
ceased immediately upon the departure of 
the trucks. In holding that the picketing 
was ilkegal boycott activity, the examiner 
distinguished the case from the Schults 
case, 87 NLRB, No. 82, in which picket- 
ing of an employer’s trucks was held law- 
ful because the employer was a trucking 
company whose trucks represented the 
place of employment of the aggrieved em- 
ployees and the actual situs of the labor 
dispute. In the present case, where the 
picketing did not occur at the situs of the 
labor dispute and was not identified with 
the actual functioning of the primary em- 
ployer’s business at such situs, it became a 
violation of Section 8 (b) (4) (A) of the 
act (Western, Inc, NLRB Case No. 
16-CC-14). 


HIGH COURT TAKES TWO CASES 


.- - On October 9, the first decision day 
of its new term, the United States Su- 
preme Court acted upon a number of cases 
involving questions of labor law. The 
Court agreed to review two of the cases 
and declined review of eleven. 

Review was granted of a decision of the 
Court of Claims involving the question 
of whether the government can be held 
liable for loss incurred by a private busi- 
ness as the result of wartime seizure to 
prevent a strike which was imminent be- 
cause the owner refused to grant a wage 
increase recommended. by the War Labor 
Board, or whether it is proper to limit 
damages against the government in such 
circumstances to the amount of the wage 
increase granted by the government while 
it was in control of the business (U. S. v. 
Wheelock Brothers, Inc., 17 Lasor CASES 
{ 65,583). 

The Court also agreed to review a deci- 
sion of the Court of Appeals for the Fifth 
Circuit involving the problem of inter- 
preting the back-pay provisions of the Na- 
tional Labor Relations Act. It will have 
to decide whether or not the Board has 
authority to direct an employer to make 
restitution of back pay to a wrongfully 


discharged employee without permitting 
a deduction for unemployment compensa- 
tion received by the employee (NLRB v. 
Gullett Gin Company, 17 Lasor Cases 
7 65,570). 


DAMAGES FOR UNION WALKOUT 


...A judgment for $33,000 was awarded 
to an employer as a result of a walkout 
induced by a union in violation of a “no 
strike” agreement. The correct measure 
of damages, the court held, was the actual 
loss suffered by the employer as a result 
of the walkout and the estimated loss of 
profits resulting therefrom. Since the em- 
ployer had made no profits in the months 
immediately preceding the walkout, that 
element of damages was eliminated as too 
speculative. However, damages were 
awarded in the amount of the fixed charges 
which the employer incurred during the 
period in which the walkout effectively 
hampered the operation of the business 
(General Magnetic Corporation v. United 
Electrical Workers, 18 Laspor CASES 
{ 65,992 (Mich. S. Ct.)). 


UNION CONTRACT VIOLATES AN- 


TITRUST LAW ... An attempt by a 
meat cutters’ union to restrict the hours 
during which packaged frozen meat could 
be sold in the self-service sections of 
grocery markets was held to infringe upon 
the California Antitrust Law. The union 
contended that it was doing nothing more 
than seeking to protect the welfare of its 
members, and that any restraint of trade 
was a permissible incident thereto. The 
court decided, however, that any combina- 
tion which resulted in a restraint of trade 
was a violation of the California law, re- 
gardless of the intent of the parties enter- 
ing into the combination (Kold Kist, Inc. 
v. Amalgamated Meat Cutters, 16 LaABor 
Cases § 65,111 (Calif. Dist. Ct. of App.)). 


MINORITY UNIONS AND GRIEV- 


ANCES ... On the controversial ques- 
tion of a minority union’s right to handle 
grievances, an NLRB trial examiner rules 
that a minority union may not represent 
in grievance proceedings employees who 
are within a bargaining unit represented 
by a certified union, at least where the 
certified union has a contract with the em- 
ployer and the grievance arises out of the 
contract. The examiner declared that he 
was unable to agree with the views of 
Judge Learned Hand in Douds v. Local 
1250, 16 Lapor Cases { 65,015, in which the 
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Court of Appeals for the Second Circuit 
held that a minority union may negotiate 
with an employer on matters not covered 
in dealings between the employer and the cer- 
tified union. In any event, the Douds case 
was distinguishable from the present one, 
the examiner said, because in the Douds 
case the certified union had no contract 
with the employer (Miami Copper Com- 
pany, NLRB Case No. 21-CA-614). 


“INFORMAL” CLOSED SHOPS...A 
working arrangment between an employ- 
er and a union which effectively denied 
employment to certain applicants who were 
not members of the union was declared 
unlawful by a trial examiner for the 
NLRB. The examiner found that a clause 
in the union’s bylaws and trade rules 
which provided that members would not 
use, erect or install any materials that were 
not handled by union members presented 
a clear threat to strike for the maintenance 
of a closed-shop condition on the job. He 
found that the employer gave effect to 
these rules, not by a formal contract with 
the union, but by its action in obtaining 
an active union member as chief hiring 
officer and by its instructions to the plant 
guards not to admit applicants for em- 
ployment who did not have referral cards 
(M. W. Kellogg Company, NLRB Case No. 
16-CA-182). 


An employer and a union were made 
jointly and severally liable for any loss of 
pay which a discharged employee might 
have suffered by reason of a discharge 
made in accordance with the terms of an 
oral closed-shop agreement between the 
employer and the union (Von’s Grocery 
Company, 91 NLRB, No. 77). 


SLOWDOWN JUSTIFIES. DIS- 


CHARGE ... The discharge of five 
employees who had engaged in a con- 
certed slowdown following a wage reduction 
was not a violation of the Taft-Hartley 
Act, the National Labor Relations Board 
ruled. In holding that such conduct was 
a justifiable cause for discharge the Board 
quoted a decision of the Court of Appeals 
for the Seventh Cirucit which said, “We 
are aware of no law or logic that gives 
the employee the right to work upon 
terms prescribed solely by him,” and a 
decision by the Court of Appeals for the 
Eighth Circuit which said, “While these 
employees had the undoubted right to go 
on a strike and quit their employment, 
they could not continue to work and re- 
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main at their positions, accept the wages 
paid them and at the same time select what 
part of their allotted tasks they cared to 
perform” (Elk Lumber Company, 91 
NLRB, No. 60). 


STRIKE WITHIN MULTI-EMPLOY- 


ER UNIT .. . A hitherto unexplored 
aspect of multi-employer bargaining—the 
right of a union to strike against one mem- 
ber of an employer bargaining association 
—was involved in a case just decided by 
the National Labor Relations Board. Rul- 
ing that such a strike was lawful, the 
Board held that the other employers in 
the association had violated the NLRA 
when they discharged their employees in 
retaliation for the strike. In defense of 
the discharges, the distributors argued 
that a strike against one émployer was a 
strike against every distributor who had 
been a party to industry-wide negotia- 
tions. Such a strike was unlawful, they 
argued, because it was, in effect, a refusal 
to bargain on a multi-employer basis and 
an attempt to coerce employers in the 
selection of bargaining representatives. 
The Board, in labeling the discharges dis- 
criminatory, declared that an employer 
may not, “by anticipatory action,” reduce 
the effectiveness of an expected strike 
(Morand Brothers Beverage Company, 91 
NLRB, No. 58). 


BARGAINING RIGHTS AND DUTIES 


- « « The general rule that a union must 
request bargaining as a condition prec- 
edent to a finding of an employer’s refusal 
to bargain was not applicable in a case 
where the employer had made it clear, 
through announcements in local papers, 
that no bargaining would begin until the 
union called off its strike (Old Town Shoe 
Company, 91 NLRB, No. 35). 


An employer’s delay in meeting with a 
union which had authorization cards from 
a majority of employees in the appropriate 
bargaining unit was found to have been 
for the purpose of gaining time in which 
to revive a defunct independent union, and 
was, therefore, an unlawful refusal to bar- 
gain, properly remedied by an order to 
bargain without the formality of an elec- 
tion (Stedfast Rubber Company, Inc., 91 
NLRB, No. 50). 

An order to an employer to bargain with 
a certified union will not be withheld be- 
cause of a schism in the union occurring 
after the refusal to bargain (Metropolitan 


Life Insurance Company, 91 NLRB, No. 68). 
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WAIVER OF BARGAINING RIGHTS 
. .. Whether or not there was an effective 
contractual waiver of certain bargaining 


rights is a question for the Board to de-- 


cide upon its own view of the facts and 
statutory policy, irrespective of any agree- 
ment made by the parties, an NLRB 
trial examiner ruled. The trial examiner 
found without merit the employer’s de- 
fense that it was under no obligation to 
bargain on an insurance plan because of 
the union’s acceptance of a clause whereby 
the employer’s insurance plan was adopted 
and provision made for modification of 
the plan by the employer upon proper 
notice, and because of the failure of the 
local to resort to the grievance procedures 
for a determination of the disputed mean- 
ing of that clause. The trial examiner said 
that the union was under no obligation 
to submit to the grievance procedures the 
question of whether, by accepting the 
clause adopting the insurance plan, it had 
effectually waived or limited its right to 
bargain concerning the plan; on the con- 
trary, it was entitled to a decision of the 
question by the Board, subject only to a 
review by the proper courts (Standard Oil 
Company, NLRB Case No. 8-CA-332). 


DISCRIMINATION TO DISCOURAGE 
UNIONISM ... Reduction of working 
hours and layoff of a substantial number 
of employees were unlawful where, among 
other things, the measures were taken 
shortly after the advent of union activities 
and where the plant could have continued 
at peak production for the entire period 
during which the reductions and layoffs 
were in effect (Rubin Brothers Footwear, 
Inc., 91 NLRB, No. 1). 


When an employer transferred an em- 
ployee to another shift and subsequently 
laid him off, allegedly for lack of work, 
such actions were found to be part of a 
plan to get rid of the employee, a union 
sympathizer, and were therefore discrim- 
inatory (Pacific Mills, 91 NLRB, No. 3). 
Also discriminatory was the discharge of 
a union organizer for the alleged violation 
of a company “no-solicitation” rule, where 
no positive evidence of the violation was 
presented by the employer (United Dis- 
tillers of America, Litd.,91 NLRB, No. 13). 


INJUNCTIONS AGAINST PICKETING 

In New York, an employer was 
granted an injunction restraining a union 
from picketing with a sign which created 
the false impression that a labor dispute 
existed when, on the contrary, the em- 
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ployees had no dispute with the employer 
and were members of another union, which 
was certified by the state labor relations 
board (Alan Company, Inc. v. Goolst, 18 
Labor CAsEs ff 65,988 (N.Y. S. Ct.)). 

Injunctive relief before trial was denied 
where it was impossible to determine from 
the affidavits whether picketing at the 
premises of a New York synagogue in- 
volved a labor dispute or a religious dis- 
pute (Congregation Ansche Zedek v. Katz, 
18 Lapor Cases § 65,951 (N. Y. S. Ct.)). 


A New York court granted injunctive 
relief against union violence, intimidation, 
and other unlawful picketing activities 
where they occurred in a jurisdictional 
dispute between two rival unions and 
where the employer was an innocent third 
party. Such dispute was held not to be 
a “labor dispute” within the meaning of 
the state statute (Euclid Candy Company 
v. Scida, 18 LaBor Cases § 65,958 (N. Y. S. 
Ct.)). 

In California, an employer who installs 
and services burglar alarm systems was 
denied injunctive relief against a union 
which was picketing at the premises of its 
customers. Picketing for the purpose of 
organizing employees of the business was 
held to be for a lawful objective. The 
place of the picketing was also held to be 
lawful; there was a unity of interest be- 
tween the employer and the customers, 
and the place was appropriate to inform 
the public of the dispute between the em- 
ployer and the union (Hume v. Interna- 
tional Brotherhood of Electrical Workers, 
18 LaBor CAsES J 65,959 (Calif. Super Ct.)). 


DAMAGES TO EXPELLED UNION 


MEMBERS. ... An order of a California 
court compelling a union to reinstate 
wrongfully expelled members and to pay 
them damages for loss of earnings was 
affirmed on appeal. The procedure fol- 
lowed in expelling the members was in 
direct conflict with the union constitution, 
and, by such unlawful procedure, mem- 
bers were absolved from the necessity of 
exhausting remedies within the organization 
(Harris v. National Union of Marine Cooks 
and Stewards, 18 Lasor Cases { 65,954 
(Calif. Dist. Ct. of App.)). 


Relief 
against alleged racial discrimination among 
railway employees was denied hy a federal 
court. The court ruled that the Railway 
Labor Act does not prohibit racial dis- 
crimination by an employer and that a 
union is prohibited only from entering 
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into a discriminatory agreement. There- 
fore, a-union’s failure to prevent alleged 
discriminatory practices by a railroad un- 
der a nondiscriminatory agreement is no 
violation of the act (Hayes v. Union Pacific 
Railroad Company, 18 Lapor Cases § 65,961 
(DC Calif.)). 


A railroad was justified under the Railway 
Labor Act in discharging an employee for 
several failures to accept calls to work 
and for a single failure to report to work 
at a designated time and place after ac- 
cepting a call. It was a minor infraction 
of the prevailing rules to fail to answer 
calls and a serious violation to fail to re- 
port after accepting a call. Having tried 
the case as an original action, the court 
dismissed the discharged employee’s peti- 
tion for enforcement of a National Rail- 
road Adjustment Board award rendered 
in his favor (Fitzpatrick v. Public Belt 
Railroad Commission, 18 LaABor CAsEs 
7 65,970 (DC La.)). 

In a case in which a discharged railroad 
employee brought suit for reinstatement 
and for damages, the suit was dismissed 
with respect to reinstatement, since that 
subject was within the jurisdiction of the 
National Railroad Adjustment Board, but 
not with respect to damages for breach of 
agreement, over which the court had juris- 
diction (Kendall v. Pennsylvaina Railroad 
Company, 18 Lapor Cases § 65,994 (DC 


Ohio)). 


EMPLOYER AS UNION MEMBER... 
Injunctive relief to restrgin a union from 
removing a union-shop card from the 
shop of a working employer who refuses 
to join the union was properly denied, 
where the employer had agreed to abide 
by union rules, the rules were subse- 
quently changed to permit membership 
of working employers, and the agreement 
was not contrary to any law of the state 
(Rainwater v. Trimble, 18 Lapor Cases 
7 65,964 (Ga. S. Ct.)). 


INDIVIDUAL AGREEMENT v. UNION 
CONTRACT An employer who 
entered into a collective bargaining con- 
tract providing for payment of union- 
scale wages did not avoid liability for 
such wages by entering into a secret 
agreement with an individual employee 
for wages at less than the union scale. An 
employee who had been paid less than 
the scale for a considerable period, al- 
legedly because of his inefficiency, brought 
suit for the additional amount, and re- 
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covered. The court ruled that the indi- 
vidual agreement was void, because it 
would in effect nullify the written collec- 
tive agreement, which was binding on 
the employer. The court also said that 
the employer was estopped from refus- 
ing to pay the union scale, since it had 
received the benefits of the collective 
agreement during the period in question 
(Eversole v. La Combe, 18 LaApor Cases 
7 65,989 (Mont. Dist. Ct.)). 


SEIZURE OF PUBLIC UTILITIES... 


Following amendments made in 1949, the 
New Jersey Supreme Court now holds 
valid the state law providing for the set- 
tlement of labor disputes involving public 
utilities. The statute, which is designed 
to prevent interruption of essential utility 
services, gives the Governor power to 
seize a utility in the event of a strike or 
lockout. The statute as originally enacted 
had been held invalid by the state high 
court because of legislative failure to pro- 
vide definite standards for the guidance 
of arbitrators in compulsory arbitration 
proceedings. In sustaining the amended 
statute, the court decided that it did not 
conflict with the National Labor Rela- 
tions Act, as amended, and was a proper 
exercise of state police power regulating 
industries which affected the public inter- 
est. It was also decided that the statutory 
standards established for guidance of the 
arbitrators were sufficient to meet the con- 
stitutional requirements of due process 
of law (New Jersey Bell Telephone Com- 
pany v. Communications Workers of Amer- 
ica (CIO), 18 LaBor Cases 9 65,997). 


PROSECUTION OF UNFAIR PRAC- 


TICES ... A motion to dismiss an un- 
fair labor practice complaint may be over- 
ruled by a trial examiner for the National 
Labor Relations Board, despite the fact 
that the Board’s General Counsel may no 
longer wish to prosecute the case (United 
Aircraft Corporation, NLRB Cases Nos. 
1-CA-609 and 1-CA-610). 


FOREMEN’S REFUSAL TO CROSS 


PICKET LINES... An empboyer vio- 
lated the original NLRA (the Wagner 
Act). when it discharged nine foremen 
who refused to cross a picket line upon 
the employer’s request to clean up the 
struck plant and get it ready for the im- 
pending resumption of operations (Cinch 
Manufacturing Corporation, 91 NLRB, No. 
63). 
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Public Contracts Act Under Fire! 


Based on protests “that the Secretary of 
Labor’s action in setting minimum wage 
rates is arbitrary and that he is imposing 
higher minimum wage rates than what Con- 
gress intended when it established the 75- 
cents-an-hour minimum wage under the 
Wage and Hour Law last January,” a cam- 
paign is under way to repeal the Walsh- 
Healey Public Contracts Act, Assistant 
Administrator Garceau told a meeting of 
government labor officials. The Public Con- 
tracts Act is the law which sets labor standards 
for work on government supply contracts— 
contracts for all the thousands of items now 
needed by the armed services and civil agen- 
cies—when those contracts amount to more 
than $10,000. 

Unlike the wage-hour law’s specification 
within the law itself, of a seventy-five-cent 
hourly minimum wage, the Public Contracts 
Act empowers the Secretary of Labor to 
issue minimum-wage determinations on an 
industry-by-industry basis, patterned on 
minimum-wage standards prevailing in the 
particular industry. Pursuant to a revamp- 
ing program, the Secretary is in the process 
of issuing determinations calling for mini- 
mum rates higher than seventy-five cents 
an hour because he finds that wage floors 
in the industries are above this level. Rais- 
ing of the minimum-wage structure on gov- 
ernment contracts is a “must,” since the 
prior determinations no longer reflect mini- 
mum wages now actually being paid. 

In undertaking this program, the Secre- 
tary is doing no more than fulfilling his 
duties under the terms of the statute, Mr. 
Garceau said. The increased rates are based 
on information gathered at public hearings 
where employers, employees and other inter- 
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ested persons are given a chance to present 
relevant data. 

The Assistant Administrator scores a 
touché by this subtle observation: “The two 
laws differ in intent and in applicability. In 
contrast to the broad coverage of the Wage 
and Hour Law, no employer is obligated to 
comply with the Public Contracts Act un- 
less he accepts Government business under 
its provisions.” He pointedly concludes: 
“It is unthinkable that the Government’s 
great purchasing power should in effect sub- 
sidize firms which are unwilling to meet 
decent standards. As the volume of Gov- 
ernment business increases under the national 
emergency program, it becomes all the more 
important to maintain the Public Contracts 
Act’s safeguards.” 


How Will Wage Control Wrongs 
Be Remedied? 


The old saw that there is a remedy for 
every wrong may not hold true with respect 
to wage stabilization under the Defense Pro- 
duction Act. The procedure set up for pro- 
testing administrative regulations and orders 
issued under this law covers only regulations 
and orders “relating to price controls.” No 
machinery is provided for attacking wage 
stabilization regulations and orders. The 
House was willing to extend the protest 
machinery to any regulation or order, but 
the Senate limited it to those pertaining to 
price controls. The Senate’s limited version 
found its way into the conference bill which 
became law. 

In view of this limitation, presumably the 
only avenue for remedying unjust wage con- 
trols is by going back to the two-branched 
source—to the price control branch which 
forced out simultaneously the wage control 
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branch. (By statutory ultimatum, price con- 
trols carry with them wage controls.) On 
the basis of this tie-in, persons wishing to 
contest -wage controls could conceivably 
argue that they have a right to use the 
protest procedure set up for price controls. 


But where are people going to look for 
wage-stabilization remedies in the event that 
wage controls are established-in the absence 
of price controls? And such a phenomenon 
is not a farfetched impossibility. Section 
402 (b) (4) says that whenever ceilings on 
prices cover a substantial part of retail sales 
and materially affect the cost of living, the 
President must “impose ceilings on prices 
and services generally” and “stabilize wages, 
salaries, and other compensation generally,” 
but subsection (e) exempts from the sphere 
of price control only—not wage control— 
real estate, professional services, publishing, 
insurance and public utilities. Since no price 
ceilings can be imposed on these exempt 
categories, they will be subjected to wage 
controls in the absence of price controls 
should wages be stabilized generally in de- 
ference to this directive. How then may af- 
fected persons register objections to these 
wage controls? At this early stage of the 
game, it appears that they are without any 
means of seeking a-.remedy for supposed 
injustices. 

The conference report on this legislation 
is of no help in determining the right to 
attack administrative wage control regula- 
tions and orders—it ignores the subject 
completely. 


If the Section 402 (b) (4) mandate comes 
into play, it is anybody’s guess what will 
happen to ceilings on materials. All through 
the statute the discretionary power to es- 
tablish ceilings is conferred with respect 
to “materials or services,” but this particular 
section, making ceilings mandatory under 
certain conditions, requires the imposition 
of ceilings on “services” only—materials are 
ignored. Perhaps Congress meant to say 
“ceilings on materials and services gener- 
ally” instead of “ceilings on prices and serv- 
ices generally.” The House and Senate 
versions of the bill that went to joint con- 
ference spoke of.both “materials” and “serv- 
ices” in connection with mandatory price 
ceilings. How this defect (if it is a defect) 
will shape up as the force of the law moves 
along in conjectural. 


In addition to the statutory price control 
exemptions, the act authorizes Presidential 
exemptions which could be construed to 
sanction price and wage control exemptions 
either singly or combined. Quoting: “The 
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President . . . may provide exemptions for 
any materials or services . . . or types of 
employment, with respect to which he finds that 

. . it is unnecessary that ceilings be applicable 
to such materials or services, ... or that 
compensation for such types.of employment 
be stabilized.” (Italics supplied.) Reading 
this provision in the alternative—the italicized 
portions—gives the President a means of 
getting around the tie-in of price and wage 
controls by issuing a wage stabilization ex- 
emption for a particular industry on which 
price controls have been levied. Again, the 
conference report fails to throw any light 
on the confused state of affairs. 


Contempt for Rules and Records 
Breeds Contempt of Court 


Another case—the third of its kind during 
the past few months—again demonstrates 
that the force of injunctions issued under 
the federal wage-hour law is not weakened 
by age. A Puerto Rican employer was held 
in contempt of a ten-year-old injunction 
designed to restrain the employment of ‘needle- 
work homeworkers in violation of the stat- 
ute. His contempt consisted of failure to 
see that the homeworkers kept handbook 
records, failure to pay the minimum wages 
prescribed in a wage order for homeworkers 
and failure to pay overtime for hours worked 
in excess of forty weekly. 


To purge himself of contempt, this em- 
ployer was ordered to pay to the home- 
workers back wages for the past two years 
and to the Treasurer of the United States 
the sum of $150 plus the costs of investigat- 
ing and prosecuting the case.—Tobin v. 
Barreda, 18 Lazor CAsss J 65,942 (DC P. R.., 


1950). 


Truck Loaders 
Covered by Motor Carrier Act 


Employees who picked up hides, bones 
and fats from butchers for subsequent trans- 
portation to a rendering plant owned by 
their employer and located in another state, 
claimed they were entitled to overtime pay 
by virtue of the Fair Labor Standards Act. 
The employer contended that they came 
within the scope of the Motor Carrier Act 
exemption contained in the FLSA because 
they were “loaders” whose activities affected 
the safety of operation of a truck moving in 
interstate commerce, and that the Interstate 
Commerce Commission had exclusive juris- 
diction of them under the Motor Carrier Act. 
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After picking up the materials in local 
trucks, the employees spent several hours 
each week loading them into an interstate 
transfer truck. The transfer truck was con- 
structed with grooves so that compartments 
of various sizes could be made. The size 
of the compartments and their location upon 
the truck depended upon the type, amount 
and weight of the material. The employees 
built and arranged these compartments to 
accommodate each type of material collected. 
They were instructed only in a general way 
as to how to build the compartments and 
get proper distribution of the load on the 
transfer truck. It was essential that the 
load be distributed evenly in order not to 
throw the truck off balance. 


The court classified these employees as 
“loaders” because their work affected the 
safety of operation of the transfer truck. 
It made no difference that they spent only 
several hours of each week in the loading 
operations because “the character of the 
work done rather than the time consumed 
in that work .. . is determinative.” There- 
fore, the employer’s exemption arguments 
were upheld; his only concern with respect 
to these employees was to satisfy the quali- 
fications and maximum hours of employ- 
ment established by the Motor Carrier Act. 
—Mingione v. New England Tallow, Inc., 
18 Lapor Cases { 65,932 (Conn. Sup. Ct. of 
Errors, 1950). 


Looks Are Deceiving— 
Especially as to a Girl's Age 


Boys under sixteen years of age are barred 
from working on government contracts; girls 
may not start until they are eighteen. The 
immediate effect of this is to keep young 
workers out of the vast field of presently 


teeming defense operations. For “know- 
ingly” employing underage children on gov- 
ernment work, a contractor opens himself 
to severe penalties under the Public Con- 
tracts Act—fines of ten dollars a day for 
each and every day involved, possible can- 
cellation of government contracts and black- 
listing from government work for three years. 


Slip-ups in the hiring of too-young workers 
is one of the natural consequences of 
speeded-up defense production and the con- 
comitant shortage of manpower. When 
government investigations bring to light 
such illegal employment, the liveliness of 
the prosecution usually hinges on this ques- 
tion: Did the employer “know” he was em- 
ploying an underage child? 


Wages ... Hours 


The Wage-Hour Division, in carrying out 
its administrative duties, is quick to find 
that an employer “knew,” even going as far 
as to impute the knowledge to him on the 
basis of a child’s youthful appearance. Some 
courts side with the division’s strict attitude, 
while others give the employer more of a 
break by requiring that he actually know, 
a disparity noted in the August issue of the 
JouRNAL. Two other courts have joined the 
liberal-court ranks. 


One court makes known its awareness 
that special manpower problems are an ac- 
tuality during wartime: “While under the 
pressure of completing its contracts with 
the Government the defendant [employer] 
was experiencing a very large turnover of 
its labor. This was probably due in large 
measure to the fact that its younger em- 
ployees were constantly being drafted for 
military service and had to be replaced. 
Under these conditions the defendant failed 
to exercise the more diligent and extended 
investigation as to the age of the applicants 
for employments that might seem proper 
under more normal circumstances.” How- 
ever, the court didn’t permit booming oper- 
ations to discount the employer’s duty to 
find out a child’s age: “If there existed 
facts and circumstances which should have 
impressed the employer with knowledge or 
should have aroused sound reasons for doubt 
which dictated further inquiry he could not 
ignore these and take refuge in the excuse 
that he did not know.” 


Speaking of a child’s looks as evidencing 
the employer’s knowledge of illegal employ- 
ment, the court said: “It is common knowl- 
edge that persons may differ sharply in 
estimating the ages of others, when appear- 
ance is the only basis of estimate.” Stand- 
ing this observation alongside the employer's 
personnel practice, the court felt that the 
administrative finding of knowingly employ- 
ing underage children, based solely on 
youthful appearance, did not hold up. The 
employer followed a “fixed practice of in- 
quiring as to the ages of all youthful ap- 
plicants for employment and causing them 
to sign forms in which their ages were 
stated,” and, in doubtful cases, “these state- 
ments as to age were supported by other 
persons who were seemingly in a position to 
know of what they spoke and in whose 
truthfulness the defendant had confidence.” 
—U. S. v. Craddock-Terry Shoe Corporation, 
16 Laspor Cases $65,239 (DC Va., 1949); 
aff'd, 17 LAsor CAses § 65,497 (CA-4, 1949). 


The judge of the other liberal court must 
be convinced of the miracle-working wonders 
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of modern-day cosmetology; he didn’t see 
eye-to-eye with the Wage-Hour Division on 
estimating girls’ ages by their looks: “I 
cannot agree that notice that the girls were 
{underage] . . . was communicated to the 
defendants [employers] by the physical ap- 
pearance of the girls. I do not believe that 
anyone can, with any degree of accuracy, 
determine the age of girls by their appear- 
ance, certainly, not to such an extent as to 
be held liable for ‘knowing’ their ages.”— 
U. S. v. Sweet Briar, Inc., 18 LaBor CAsEs 
1 65,973 (DC S. C., 1950). 

One sure way of avoiding the hazards en- 
tailed in the unintentional employment of 
children who have not reached the statutory 
working age (a means also of side-stepping 
all this legal confusion) is to obtain an age 
certificate from a state or federal agency be- 
fore a child is put to work. Administrative 
regulations then afford sure-fire protection 
against any charges that a worker is “too 
young”’—that the child was “knowingly” 
hired: “An employer shall not be deemed 
to have knowingly employed an underage 
minor in the performance of contracts sub- 
ject to the [Public Contracts] Act if, during 
the period of the employment of such minor, 
the employer has on file an unexpired cer- 
tificate of age issued [by a state or federal 
agency]... 7’—Code of Federal Regulations, 
Title 41, Part 201.105. 


Office Machinery Industry 
Faces Special Minimum Wage 


In view of the government’s present sub- 
stantial purchases of office machinery, the 
Secretary of Labor plans to establish an in- 
dustry minimum-wage determination under 
the Public Contracts Act. This means that 
government contractors in the industry will 
be faced with a higher minimum than the 
general seventy-five cents an hour, the only 
standard they need watch at present, since 
no pertinent rate has ever been set under 
this act. 

The reason the rate that finally evolves 
will be above the general level is because 
a recent survey showed that the minimum 
actually being paid by the industry is 
higher. Rates required by the Public Con- 
tracts Act are always in keeping with 
minimum wages prevailing in the industry. 
The survey was made by the Office Equip- 
ment Manufacturers’ Institute as of April 15. 

Data offered by interested persons during 
a hearing in Washington last month will 
guide the Secretary in his final determina- 
tion —W-H Release PR-292, October 5, 1950. 
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Taxi Service on Water 


The operator of a “taxi service” in a Florida 
harbor was not exempt as a seaman from 
the overtime-pay benefits of the federal 
wage-hour law. He was employed by a tug 
boat company. The “taxi” was a motor boat; 
the “service,” transportation of persons be- 
tween the dock and ships anchored in the 
harbor, 


For the seamen exemption to apply, the 
worker must be a member of a ship’s crew 
and his duties must be maritime in charac- 
ter, performed on vessels in navigable waters. 
The court felt that these prerequisites were 
not satisfied in this case. Even had the em- 
ployee been rated a seaman where the taxi 
service was concerned, he still would not 
have been exempt from the law because he 
spent the major portion of his time as a watch- 
man.—Robblee v. Aiken Towing Corporation, 
18 Lasor CAsEs § 65,983 (DC Fla., 1950). 


Government-Contract Records 
Are Good Insurance 


It is good insurance against unexpected 
wage liabilities fo. government contractors 
to keep records showing the number of hours 
spent by individual employees on govern- 
ment and nongovernment work. A con- 
tractor recently discovered that his failure 
to keep such records redounded to his ex- 
pense to the tune of several thousand dollars. 
For the entire time the government work was 
in process, he had to pay all his employees 
—even those who did no work on the gov- 
ernment contract—the minimum wages 
called for by the Public Contracts Act (a 
rate higher than rates paid for nongovern- 
ment work) plus overtime pay for hours 
worked in excess of eight daily (another 
Public Contracts Act requisite). 


It is possible, but difficult, to get around 
these extra assessments where time worked 
by employees on the various projects is not 
put down in black and white. The Public 
Contracts Act places on employers a duty 
to keep these segregation records and, for 
ignoring the duty, penalizes them by pre- 
suming that all the employees in the plant, 
from the date of the award of tive contract 
until the date of delivery, were employed 
on government work. Of course, this pre- 
sumption may be overcome by contrary 
proof, but it is a hard barrier to get around. 
This employer was unable to do so by verbal 
evidence because of conflicts in his testimony 
and that of employees, when trying to recon- 
struct the facts from memory. 
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A review of the examiner’s findings im- 
pressibly points up this difficulty: “All in 
ali, the evidence of record indicates a pos- 
sibility that there may have been some 
workweeks in the year in question during 
which some or even all employees did no 
covered work; but the Examiner’s conclu- 
sion that the record afforded him no basis 
for identifying either such workweeks or 
such employees necessitated application of 
the presumption and the attendant finding 
that the stipulated underpayments were due 
the Government.” 


The employer tried erasing the wage obli- 
gation by the federal two-year statute of 
limitations, relying on the fact that the vio- 
lations occurred two years before the gov- 
ernment started administrative proceedings. 
This strategy brought no solace for these 
reasons: “It is well settled that a statute 
of limitations does not apply to the Govern- 
ment unless the intention to make it apply 
is express or clearly manifested. . . . More- 
over, even if the two-year limitation period 
provided in the Portal Act were held to ap- 
ply to actions by the Government, it would 
not operate to bar an administrative pro- 
ceeding such as the present one. The ‘cause 
of action’ for violation of the stipulations in 
a contract subject to the Public Contracts 
Act accrues on the date of the decision in 
the administrative proceeding which deter- 
mines the liability of the respondent [the 
employer in this case]. The limitation period 
does not commence to run until there has 
been such administrative determination.” 


Cumulative forces, as exemplified in this 
case, show it is not worth going against the 
grain of the Public Contracts Act, partic- 
ularly now, when national defense activities 
are moving along at a feverish pace—Matter 
of Kingsley Fashions, Inc. (PC-359, 1950). 


Can't Dwell in Newsstand 


Because of differences in New York re- 
strictions on night work by women, a ques- 


tion arose as to whether a woman was 
employed in a mercantile establishment or a 
hotel. Restrictions being less severe in 
hotels, the employer contended his busi- 
ness belonged under that heading. 


He operated a cigar and newspaper stand 
in the lobby of a hotel. However, he rented 
the stand from the hotel—paying a per- 
centage of gross profits—and controlled it 
entirely independent of the hotel manage- 
ment. In view of this disunion, the judge 
couldn’t see that the location of the stand 
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warranted a holding that the woman was 
working in the hotel: “The defendant 
{employer] is conducting an independent 
merchandising business which comes well 
within the definition of ‘mercantile establish- 
ment’. ... Its status as such is not altered 
by the fact that its business is physically 
located in a building in which a hotel is 
also operated by another.”—People of the 
State of New York v. Faber, Inc., 18 LaBor 
Cases 7 65,984 (N. Y. S. Ct., 1950). 


Munificence of Wage-Hour Laws 


“The Public Contracts Act and the Wage 
and Hour Law safeguard the competitive 
position of the fair-minded employer, and 
benefit his workers. Each law serves in its 
own sphere. Together they are one of the 
important ways in which our American de- 
mocracy promotes the general welfare.” 
This munificence was attributed to the federal 
wage-hour laws by Assistant Administrator 
Garceau when addressing the International 
Woodworkers of America several weeks 
ago in Minneapolis. 


In discussing problems peculiar to the 
lumber industry, the Assistant Administra- 
tor observed that the recent amendments 
to the Fair Labor Standards Act did not 
cut down the coverage of “cooks, cookees, 
and bull cooks in Ssolated lumber camps 
where the operation of a cookhouse may 
in fact be ‘closely related’ and ‘directly es- 
sential’ to the production of lumber for in- 
terstate commerce.” He also pointed out 
that under the “independent contractor” ar- 
rangement—common in the lumber industry 
—workers are sometimes mistakenly con- 
sidered to be outside the scope of the law; 
that in the usual instance they should be 
treated as employees rather than independ- 
ent operators. 


Administrator McComb took the rostrum 
about the same time in another locale. He 
addressed the Texas Citrus and Vegetable 
Growers and Shippers, stressing the wage- 
and-hour statutory precepts applicable to 
their industry. The major part of his speech 
was devoted to the area-of-production ex- 
emption, an exemption of wide interest to 
persons dealing in fruits and vegetables. 
Defects of this exemption and current plans 
for changing its administrative definition 
were discussed in last month’s JOURNAL. 

In closing, the Administrator remarked: 
“Only experience can reveal how well the 
Wage and Hour Law lives up to its pur- 
poses. Legislation alone can remedy pro- 
visions which in themselves prove faulty or 
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out-of-date. But where we of the Divisions 
are charged with the duty of drawing up 
regulations to carry out the congressional 
intent, we welcome scrutiny of our regula- 
tions in this light.” 


Public-Contracts Exemption 
Abolished for Puerto Rico 
and Virgin Islands 


Government contractors performing work 
in Puerto Rico and the Virgin Islands no 
longer have the advantage of an adminis- 
trative exemption under the Walsh-Healey 
Act. The exemption was nullified by the 
Secretary of Labor as of November 1. 


There is “no compelling reason for con- 
tinuing the exemption,” the Secretary said, 
but its removal “does not mean that the 
rates set in minimum wage determinations 
now in effect under the Act for the conti- 
nental United States will be made applicable 
to Government work performed in Puerto 
Rico and the Virgin Islands.” It is under- 
stood that “no determination will be made 
applicable to Puerto Rico and the Virgin 
Islands unless consideration is given to 
wages existing there and the determination 
specifically refers to Puerto Rico and the 
Virgin: Islands."—W-H Release PR-295, 
October 13, 1950. r 


Apparently, administrative 
respect to government-contract 
these islands will follow along 
statutory leeways written into 
Labor Standards Act. Lower economic 
standards warrant a relaxation in these 
areas of continental wage standards. By 
writing off the public-contracts exemption, 
the Secretary opens a way to keep wages 
rising along with advancing economy, which, 
no doubt, will be one of the sequels of 
increased government spending for defense 
purposes. And by precluding attachment 
of the present wage determinations, he pre- 
vents the healthy business growth of Puerto 
Rico and the Virgin Islands from being 
thwarted. 


policy with 
wages in 
with the 
the Fair 


Wage-Hour Division 
Reopens Nashville Office 


The Wage-Hour Division has reopened 
its Nashville, Tennessee regional office, the 
office that was closed in 1947. All the Di- 
vision’s operations in Kentucky, Virginia 
and West Virginia, as well as those taking 
place in Tennessee, will clear through this 
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office. “The growing industrial area em- 
braced by these four States and the changes 
in the Fair Labor Standards Act made 
by the recent amendments make necessary 
closer contact between the Department of 
Labor and the employers and employees 
affected,” Secretary Tobin says. 


The regional office is located at 806 Broad 
Street. The present Nashville field office at 
150 Fourth Avenue is retained. Field offices 
for the other three states in the region are 
located at Louisville, Kentucky; Richmond, 
Virginia; and Charleston, West Virginia.— 
United States Department of Labor Release 
No. 1385, September 8, 1950: 


Southern Sawmilling Industry 
Adjusts to Higher Wages 


At the time the federal minimum wage 
was raised to seventy-five cents an hour, 
some concern was expressed as to whether 
the southern sawmilling industry would be 
adversely affected. Developments show that 
it has not been. A survey conducted by the 
Wage-Hour Division reveals that “wage in- 
creases .. . were made by the sawmilling 
industry without appreciable adverse effect. 
Higher wage rates appear to have been 
absorbed through increased efficiency, in- 
creased mechanization, the large volume of 
business in the industry during recent months, 
and increased prices for the industry’s product.” 


Many employers haven’t bothered to take 
advantage of the wage exemption created 
by the Fair Labor Standards Amendments 
of 1949 for small-scale forestry and logging 
operations. This is especially true where 
they have both nonexempt mill workers 
and exempt forestry workers employed at 
the same time. 


Similar studies are contemplated of “other 
industries in which large numbers of em- 
ployees had been paid less than 75 cents 
an hour,” Administrator McComb says.— 
W-H Release PR-287, September 16, 1950. . 


Collection of Wages by State Official 


California law authorizes the Labor Com- 
missioner to sue for the collection of wages 
owing to employees who are financially un- 
able to hire attorneys. However, the 
financial status of an employee is a matter 
for the Commissioner to determine; it is 
not a condition precedent to the bringing 
of a wage-recovery action.—Division of 
Labor Law Enforcement v. Siel, 18 Lapor 
Cases 7 65,962 (Calif. Super. Ct., 1950). 
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Lull in Lawmaking 


Both Houses of Congress adjourned Satur- 
day, September 23, for electioneering; they 
are expected to be in recess until November 
27 although recently some White House 
sources said that the President may issue a 
call for reconvening immediately after elec- 
tions. During this period, however, the 
Senate investigations into labor relations 
have continued: the Senate Subcommittee 
on Labor-Management Relations began hear- 
ings on labor practices in the oil tanker in- 
dustry on September 25. These hearings 
resulted from the charges of the seamen’s 
international union that certain oil tanker 
companies have engaged in extensive labor 
espionage and other bad labor practices. 
The subcommittee is also studying the ad- 
ministration of the Taft-Hartley Act. 


Among the things the Eighty-first Con- 
gress did not do was repeal the Taft-Hartley 
law; the unions’ much-publicized repeal cam- 
paign has met with no real success, to date. 
However, it remains to be seen whether 
the unions’ get-out-the-vote campaign will 
cause the election of a liberal Congress which 
will repeal or substantially amend the act. 
FEPC, another highly controverted issue, 
never went beyond the stage of introduction. 


Another labor measure—-which made fewer 
headlines but was just as neglected—was 
the bill to establish a Labor Extension Serv- 
ice in the Department of Labor, to make edu- 
cational services available to wage earners 
for the purpose of conserving the creative 
capacities of workers and promoting co- 
operative relations and mutual understand- 
ing between labor and management. The 
extension service would make available in 
formation concerning living and working 
conditions, labor law legislation and its ad- 
ministration, the free-enterprise system and 
the history of trade unions, etc.; it would 
provide research facilities concerning prin- 
ciples and techniques in labor and manage- 
ment relations appropriate to assure both 
full and continuous employment and pro- 
duction in a free-enterprise economy. Sev- 
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enteen bills have been introduced in Congress 
providing for this service but none has been 
acted on. (Twenty-two bills have been in- 
troduced for Taft-Hartley repeal.) 


The Eighty-first Congress, however, has 
passed some major legislation affecting la- 
bor and labor relations. The minimum 
wage was raised to seventy-five cents an 
hour, social security benefits were increased, 
wage and price controls are now impending 
as a result of the Defense Production Act, 
and, of course, everyone’s taxes were raised. 


State Legislation 


Alabama and Michigan are the only states 
in session. Alabama’s fifth special session 
reconvened October 10, and Michigan’s first 
special session meets sporadically. Cali- 
fornia, Connecticut and Louisiana were in 
session during September. 


®@ Civil Defense . . . Following the lead of 
other New England states, Connecticut 
has passed a law establishing a civil de- 
fense program on a state and local level. 
The law provides for the establishment 
of training and information programs and 
mobile support units, and for coordina- 
tion of defense forces, and authorizes 
emergency powers in time of disaster. 
Under the new law, a civil defense direc- 
tor will make studies and surveys of the 
manpower, industries, resources and fa- 
cilities of the state in order to ascertain 
their capabilities and potential use in a 
civil defense plan, and to plan for an effi- 
cient program in time of emergency The 
law contains a provision making it illegal 
to discharge an employee because he is a 
member of a civil defense organization or 
because he is eligible for induction into 
the armed forces of the United States 
(H. B. 9-XX XXX, approved and effective 
September 27, 1950). 


Hours for Women and Minors . . . The 
Connecticut law pertaining to the maxi- 
mum number of hours a woman or minor 
may work in that state has been amended 
to extend the permitted period of dispen- 
sation from the law from eight weeks to 
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as long as may be necessary to meet 
scheduled production of war or critical 
material, in the event of war or other na- 
tional emergency. Extensions are to be 
allowed only after investigation by, and 
with the permission of, the Commissioner 
of Labor. The dispensation allows women 
and minors to work ten hours a day and 
fifty-five hours a week (H. B. 11-XX XXX, 
approved and effective September 27, 1950). 


@ Proposed Extension of Unemployment 
Coverage ... Two proposed amendments 
to the Arizona Employment Security Act 
will be voted upon at the general election 
on November 7, 1950. One of the pro- 
posed amendments provides that employ- 
ment security benefits be extended to 
agricultural labor as defined in the act. 
The other measure proposes to increase 
the maximum weekly benefit from $20 to 


$25 and to extend the maximum duration 
of benefits from twelve to twenty-six 
weeks. Both measures were proposed by 
initiative petition of the people and filed 
in the office of the Secretary of State on 
July 6, 1950. 

@ Women in War Work ... Because of ex- 
isting emergency conditions, the California 
legislature has enacted an “urgency meas- 
ure” mitigating the restrictions pertaining 
to types and hours of work and conditions 
of employment for women. The new law 
allows women to be employed at jobs 
previously forbidden them by law, pro- 
vided they obtain a permit-from the Gov- 
ernor. Such permit must be obtained by 
employers through that state department 
which enforces the law from which the 
exemption is desired (A. B. 60-X XX, ap- 
proved October 13, 1950). 








THE READER WRITES—Continued from page 1074 








contributions upon a discriminatory basis 
certainly is not the fair way to solve this 
problem. 

There is a solution which I believe could 
well be offered, namely, that by Congres- 
sional action, states be permitted to allow 
an over-all, equal reduction in contribution 
rates to all employers, whenever the fund 
becomes unnecessarily large. This should, 
however, be permitted only under careful 
supervision, upon an actuarial basis, in order 
to prevent abuses of this privilege. 


I suggest that if such Congressional ac- 
tion were taken, most, if not all, of the states 
would ultimately eliminate the inequitable 
and discriminatory system of merit rating 
in favor of the sounder program of requiring 
equal payment from all employers, based 
upon the needs of the fund, rather than the 
individual reward of employment “stability” 
for which the employer is not and cannot be 
held responsible. 

Tuomas L. PARSONNET 


NEwArRK, NEw JERSEY 





STATEMENT OF THE OWNERSHIP, MAN- 
AGEMENT, AND CIRCULATION REQUIRED 
BY THE ACT OF CONGRESS OF AUGUST 
24, 1912, AS AMENDED BY THE ACTS OF 
MARCH 3, 1933, AND JULY 2, 1946 (Title 39, 
United States Code, Section 233) 


Of LABOR LAW JOURNAL, published monthly 
at Chicago, Illinois, for October 1, 1950. 

1. The name and addresses of the publisher, 
editor, managing editor, and business managers are: 

Publisher: Commerce Clearing House, Inc., Chi- 
cago 1, Illinois. 

Editor: Henry L. Stewart, Chicago 1, Illinois. 

Managing Editor: Paul Schweikert, Chicago 1, 
Illinois. 

Business Manager: George J. Zahringer, Chicago 
1, Illinois. 

2. The owner is: (If owned by a corporation, its 
name and address must be stated and also imme- 
diately thereunder the mames and addresses of 
stockholders owning or holding 1 percent or more 
of total amount of stock. If not owned by a cor- 
poration, the names and addresses of the individual 
owners must be given. If owned by a partnership 
or other unincorporated firm, its name and address, 
as well as that of each individual member, must 
be go.) Commerce Clearing House, Inc., 214 
N. Michigan Avenue, Chicago 1, Ill.; The Corpo- 
ration Trust Co. (N. J.), 15 Eachange Place, 
Jersev City, N. J.; The Corporation Trust Co. 
(N. Y.), 120 Broadway, New York, N. Y.; Justus 


1142 


L. Schlichting, Chicago, Illinois; Mrs. Daryl Par- 
Millbrook, N. Y.; Mill- 


shall, Oakleigh Thorne, 
brook, N. Y. 
3. The known bondholders, mortgagees, and 


other security holders owning or holding 1 percent 
or more of total amount of bonds, mortgages, or 
other securities are: (If there are none, so state.) 
None. 

4. Paragraphs 2 and 3 include, in cases where 
the stockholder or security holder appears upon the 
books of the company as trustee or in any other 
fiduciary relation, the name of the person or cor- 
poration for whom such trustee is acting; also the 
statements in the two paragraphs show the afhant’s 
full knowledge and belief as to the circumstances 
and conditions under which stockholders and se- 
curity holders who do not acveer upon the books 
of the company as trustees, hold stock and securi- 
ties in a capacity other than that of a bona fide 
owner. 

5. The average number of copies of each issue 
of this publication sold or distributed, through the 
mails or otherwise, to paid subscribers during the 
12 months preceding the date shown above was: 
(This information is required from daily, weekly, 
semiweekly, and triweekly newspapers only.). 

Henry L. Stewart, 
Editor. 


Sworn to and subscribed before me this 29th day 


of September, 1950. 


[Seal] 
Lester Johnson 


(My commission expires Nov. 14, 1953.) 


November, 1950 e@ Labor Law Journal 























THE DEVELOPING LAW—Continued from page 1078 





picture appears. This proviso, paraphrased, 
declares that nothing in Section 8 (b) can 
be applied to make it unlawful for any per- 
son (including an employee) to enter upon 
struck premises, if the strike has been rati- 
fied or approved by a majority union. 


As has been noted in previous “Develop- 
ing Law” articles, the proviso does not make 
sense if read as applying only to the activi- 
ties of persons who may refuse to enter 
struck premises; for nothing in Section 
8 (b) makes the action of individual per- 
sons or employees either unlawful or an 
unfair practice. The proviso makes sense 
only if its conditional privilege is related to 
the activities of unions and/or their agents; 
for the prohibitions of Section 8 (b), to 
which the proviso expressly directs itself, 
are all addressed to labor organizations or 
their agents. 


One of the basic issues—perhaps the basic 
issue—raised by the “proviso theory” thus 
emerges: Can the proviso be related to 
union activity without straining the statute, 
without violating the wise rules of statutory 
interpretation, without committing the same 
fault attributed to the NLRB in rewriting 
the statute to include the terms “primary” 
and “secondary”? This is not the place to 
engage in a thoroughgoing analysis of the 
cases on statutory interpretation, nor is an 
exhaustive analysis necessary. It is suffi- 
cient to advance the basic canon that all 
provisions of a statute must, whenever pos- 
sible, be so read as to give them sensible 
meaning. Here, it is submitted, sensible and 
important meaning can be given the pro- 
viso with virtually no distortion of the 
Statutory text. 

This can be done by the simple process 
of reasoning out the necessary implications 
of the declaration of the proviso. If indi- 
viduals commit no unlawful act in refusing 
to enter upon struck premises, where the 
strike is called by a majority union, then it 
would be anomalous to hold unlawful the 
strike which induces the refusal to enter. 


Once this step is taken, the whole of 
Section 8 (b) (4) (A) is illuminated. It is 
then possible to conclude, without straining 
the statutory terms, and without resorting 
to legislative history at all, that Section 8 
(b) (4) (A) was not designed to outlaw the 
simple strike, called by a majority union. 
Further, since the proviso expressly relates 
itself to refusals to enter upon struck 
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premises, these further inferences become 
immediately visible: The striking union, if 
it represents a majority of employees of 
the struck establishment, may engage in all 
otherwise lawful means of inducing refusals 
to enter upon the struck premises. It may 
establish a peaceful picket line at those 
premises. It may likewise issue blacklists 
or hot-cargo notices. In regard to the latter, 
however, they are lawful only to the extent 
that they induce a refusal to enter upon the 
struck premises. They are not lawful if they 
induce other employees to refuse to work 
upon the goods or products of the struck 
employer at some other place. In support 
of this deduction reference is made to the 
language of the proviso, which refers to the 
entering “upon the premises of any em- 
ployer (other than his own employer).” 


What, then, are the more general implica- 
tions of the proviso theory? The out- 
standing implication, of course, is that only 
majority strikes are lawful under the Taft- 
Hartley Act. Some may think, at first, that 
this would make the act an extreme meas- 
ure. In this connection, however, it should 
be remembered that the law of labor re- 
lations has long been tending toward this 
position. Participants in wildcat strikes have 
been held not entitled to the protection of 
the NLRA. Further, several states have 
laws requiring majority approval of any strike 
called. The thrust of these rules and statutes 
is in the same direction as Section 8 (b) (4) 
(A), as that section is interpreted here. 


Perhaps the next most significant implica- 
tion is that minority strikes and picketing 
for recognition are unlawful even where no 
other union has been certified as exclusive 
bargaining representative in the struck and 
picketed establishment. Mr. Tower finds 
this a damning implication. He says, more- 
over, that there is clearly expressed Con- 
gressional intent to the contrary. In support 
of the latter proposition, he cites the follow- 
ing: “The right to strike for recognition 
is only foreclosed when another labor or- 
ganization has been certified as the bargain- 
ing representative.” 


One of the deficiencies of the language 
just quoted—for Mr. Tower’s purposes—is 
that it is of no relevance to interpretation of 
Section 8 (b) (4) (A). For this language 
was written more than six months after the 
Taft-Hartley Act became the law of the 
land. It is contained, as Mr. Tower states, 
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in the January, 1948 report of the Taft- 
Hartley “Watchdog Committee.” But when 
Congress voted overwhelmingly to adopt 
the Taft-Hartley Act in June, 1947, there was 
no indication, either in the bill before them 
or in the committee reports explaining the bill, 
that recognition strikes were outlawed only 
when another union had been certified. 
What was said in the Watchdog Com- 
mittee’s report in 1948 may have had the 
same motivation, but it has no more relevance 
today in regard to the meaning of the Taft- 
Hartley Act than statements allegedly made 
by Senator Taft, shortly after the act was 
passed, to the effect that T-H did not outlaw 
preferential hiring procedures then in use 
by maritime unions and employers. The 
Second Circuit held those procedures un- 
lawful—regardless of what Mr. Taft may or 
may not have said—because they clearly fell 
within the statutory terms.” 


Just for the record it may be worth while 
to note what was said in the relevant com- 
mittee report, the report explaining the bill 
to Congressmen before they voted on it. “It 
is to be observed,” said the Senate com- 
mittee report on S. 1126, “that the primary 
strike for recognition (without a Board 
certification) is not proscribed” “ Note this 
language carefully. It does not say that the 
primary strike for recognition by a minority 
union is permitted. It says only that a 
strike for recognition by an uncertified union 
is not proscribed. Thus, for Mr. Tower’s 
purposes this explanation is worthless; it 
leaves open the crucial question of whether 
a minority strike for recognition is pro- 
scribed. This is so because “uncertified” 
and “minority” are not equivalent terms; a 
union may have majority status and still be 
uncertified. Such a union, presumably, may 
strike for recognition as long as another 
union has not been certified. 


That much is clear from the terms of the 
act, however. Section 8 (b) (4) (C) pro- 
hibits a strike for recognition only where 
called in defiance of an existing certification. 
Section 8 (b) (4) (A), as analyzed here, 
prohibits only minority strikes. Hence the 
majority strike for recognition without a 


Board certification falls between both these 
prohibitions, and is touched by neither. The 
impressive consequence of this analysis is 
its revelation of the fruitlessness of resort 
to legislative history where serious analysis 
of statutory terms does not turn up hope- 
less ambiguity or absurd results. 

There is one other major implication of 
the proviso theory which must be discussed 
here—namely that picketing by a minority 
group of employees, or by strangers to the 
employment relationship, is virtually always 
unlawful under Section 8 (b) (4) (A). A 
word as to the manner in which this im- 
plication resides in the proviso theory. As 
interpreted here, Section 8 (b) (4) (A), 
read alone, prohibits all strikes or induce- 
ments to strike because they all have as an 
object the rupturing of a business relation- 
ship. The proviso privileges only those 
inducements to refuse to enter upon struck 
premises which accompany a majority strike 
at those premises. Hence all other induce- 
ments, including those implicit in picketing 
by a minority or by strangers to the em- 
ployment relationship fall within the general 
ban of Section 8 (b) (4) (A)—and are not 
taken out by the proviso. 

Is this an absurd result, or one which 
could not conceivably have been intended 
by the Eightieth Congress? The answer, as 
it seems to me, is clearly “no.” ™ 

In the first place, it should be noted that 
the objectives of minority or stranger picket- 
ing are relatively few, and that at least one 
common objective of such picketing is out- 
lawed elsewhere in the statute. 

One common objective of such picketing 
is to compel the employer to hire only union 
men. Such picketing—actually the kind 
found in Sterling, Schultz and many of the 
other cases prosecuted under Section 8 (b) 
(4) (A)—amounts to an independent viola- 
tion of Section 8 (b) (2) of the act; and it 
should not be surprising to those familiar 
with the interdependence of the Wagner 
Act unfair practices to find the same thing 
true of the Taft-Hartley Act. Furthermore, 
it seems slightly ridiculous to complain so 
bitterly about the result under Section 8 (b) 





% NLRB wv. National Maritime Union, 16 La- 
BOR CASES { 65,231 (CA-2, 1949). 

” Senate Report No. 103, 80th Congress. p. 22. 

12. One must never underrate the general signfi- 
cance of such statements as this famous one by 
Representative Hartley: ‘‘There’s more to this 
bill [Taft-Hartley] than meets the eye."’ While 
of no great legal significance as evidence, it is 
at least as important as, and probably more 
revealing than, the statement quoted by Mr. 
Tower from the Watchdog Committee’s report, 
in terms of legislative intent. Unless the writ- 
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er’s memory fails him here, Mr. Hartley’s 
statement was made before Congressmen voted 
to override the President’s veto of the Taft- 
Hartley Bill. The temper of the Eightieth 
Congress being what it was, they might have 
been swayed to vote for the bill by such a 
statement from one of its sponsors. What was 
said more than six months later, by the Watch- 
dog Committee, could have had no such influ- 
ence, and is therefore no indication of legisla- 


tive intent. 
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(4) (A) when the same result ensues under 
another section of the act, in regard to which 
no complaint is registered. 


The second common objective of minority 
or stranger picketing is to compel recogni- 
tion of the picketing union notwithstanding 
employee resistance. We now have the 
word of the highest court of the land to the 
effect that there is nothing unconstitutional 
in a prohibition of picketing which has such 
an objective.” To this authority may be 
added the observation that modern labor 
relations legislation can never have real in- 
tegrity unless the exclusive bargaining rights 
of unions are predicated on employee choice. 
Labor relations legislation which preaches in 
terms of free employee choice and yet per- 
mits strangers or a minority to induce em- 
ployer recognition against the desires of a 
majority simply lacks integrity. Is it absurd 
or unreasonable to suppose that the Taft- 
Hartley Act—whose words as construed 
here clearly cover the situation—intended to 
outlaw minority or stranger picketing for 
recognition? In view of the fact that some 
state courts have done the same thing, with 
the approval of the juridical head of the 
nation, it seems.to me that the burden of 
proving absurdity, unreasonableness or lack 
of Congressional intent is actually on the 
party alleging it. 

One“Variant of the type of picketing ob- 
jective discussed in the foregoing paragraph 
is that in which the union contends that it is 
picketing, not for immediate recognition, but 
in order to organize the unorganized. This 
type, too, would be outlawed by the inter- 
pretation of Section 8 (b) (4) advanced 
here. But Mr. Justice Minton indicated in 
his opinion in the Gazsam case last spring— 
by way of dictum, to be sure—that “picket- 
ing directed at employees for organizational 
purposes” might be held entitled to con- 
stitutional protection.“ Naturally, this dic- 
tum suggests the possibility that Section 
8 (b) (4) (A) would be held unconstitutional 
if applied to peaceable picketing for or- 
ganizing purposes. But it must be remem- 
bered that it was only a dictum, that many 
devices are available to the Supreme Court 
in passing on constitutional issues, and that, 
at any rate, the concern of the present 
analysis is not with the constitutional issue. 

To find that the analysis of the statute 
here presented may in one relatively unim- 
portant situation raise a question under the 


Constitution cannot necessitate, under any 
legitimate approach known to the present 
writer, the complete departure from the 
statutory terms in which the NLRB and 
some courts have engaged. On the contrary, 
the NLRB itself refused to depart from 
those terms when much graver constitutional 
issues existed than do today. But this 
matter has already been explored in a 
previous “Developing Law” article,” and the 
remainder of this article must be devoted 
to meeting certain specific points raised by 
Mr. Tower. 


Reply to Mr. Tower 


Many of Mr. Tower’s criticisms in regard 
to the proviso theory have already been met 
in the foregoing analysis. It remains now 
only to take up, point by point, those which 
have not. 


(1) Mr. Tower:starts his article with an 
argument ad hominem. He states that while 
most people find Section 8 (b) (4) difficult to 
understand and awkward to apply, the 
author of the “Developing Law” asserts that 
he has not yet been shown an ambiguity 
such as would warrant resort to legislative 
history under estabilshed rules of statutory 
construction. Reply: A document may be 
dificult or awkward without being am- 
biguous. The writing and reasoning in some 
of the greatest literature is difficult, but not 
ambiguous. T-H may not be great literature; 
it is in some respects difficult reading; but 
the purpose of this article and its prede- 
cessors is to show that Section 8 (b) (4) is 
not inherently un:ntelligible, which latter term 


‘is a synonym for ambiguous. 


(2) Mr. Tower: “... the proviso theory 
is based on a number of significant fallacies. 
The most important is the conclusion that 
8 (b) (4) (A), standing alone, ‘might well 
be construed to outlaw all strikes, picketing, 
blacklisting and similar labor activities’.” 
Reply: A rational, persuasive attack on this 
“fallacy” would be to demonstrate that the 
section—standing alone—could not be con- 
strued to outlaw all strikes, etc. Instead 
Mr. Tower states, accurately but irrelevantly, 
that both judicial construction and legisla- 
tive intent reveal that the statute was not 
designed to outlaw all strikes. But the 
proviso theory never argued that the Statute 
outlaws all strikes; it argued only that Sec- 





3 Building Service Employees’ Union v. Gaz- 
zam, 18 LABOR CASEs { 65,764 (1950), discussed 
in Petro, ‘‘Picketing and Freedom of Speech,”’ 
1 Labor Law Journal 675, 745ff. (June, 1950). 


The Developing Law 


4 See footnote 13. 
% See 1 Labor Law Journal 835, 838, 908 (Aug- 


ust, 1950). 
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tion 8 (b) (4) (A)—standing alone—could 
and should be interpreted as outlawing all 
strikes. Judge Rifkind recognized this pos- 
sibility,“ as have a host of other analysts of 
the statute. 


Since Mr. Tower says that the section 
“seems clearly not to encompass at least 
the usual types of primary strikes,” I sup- 
pose we ought to accept the statement 
without demonstration, and I should in fact 
not be too unwilling to do so except for one 
disturbing fact: in the very next paragraph 
Mr. Tower declares that “an ‘objective’ [of 
every strike] will be to force the employer 
to cease doing business with others.” But 
this is the fact on which the proviso theory 
predicates the inference that 8 (b) (4) (A) 
—standing alone—would prohibit every strike. 
If Mr. Tower agrees that every strike has 
as an object the disruption of a business re- 
lationship, he agrees with—he does not dis- 
pute—this phase of the proviso theory. 


(3) Mr. Tower: The proviso theory pro- 
ceeds on the assumption that picketing always 
acompanies a strike. Reply: I am at a loss 
to understand this statement. As one of the 
proponents of the proviso theory—perhaps 
the only one—I have never proceeded on 
that assumption. 


(4) Mr. Tower: The proviso originated 
in the Ball Bill; hence (this is something the 
present author gathers from Mr, Tower’s 
argument) there is no compelling necessity 
for giving it. meaning, if possible, in the 
Taft-Hartley Act. Reply: To explain the 
origin of the proviso is interesting, but 
scarcely a ground for failing to integrate 
it in the statute where it is now found. The 
fundamental inquiry is whether or not the 
proviso serves a purpose in its new residence, 
as it was meant to do in its original home, the 
Ball Bill. The argument of the proviso theory 
is that it does serve such a purpose. 


(5) Mr. Tower: The proviso theory is in- 
adequate in that it is orientated in terms of 
inducements of other employees. As an ex- 
ample of its inadequacy, consider this ques- 
tion: What happens where a strike not 
privileged by the proviso does not induce 
other employees to refuse to enter struck 
premises? Reply: This criticism rests on 
Mr. Tower’s mistaken belief (see (3), 
above) that the proviso theory somehow as- 
sumes that picketing must always accompany 
a strike. Of course the proviso theory 


makes no assumption of that kind, and Mr. 
Tower’s query can therefore be answered 
very easily. Ifa strike achieves its objective 
of rupturing business relations, it is a viola- 
tion of 8 (b) (4) (A) whether or not it 
induces secondary refusals to work, so long 
as the strike is not called by a majority union. 


(6) Mr. Tower: The proviso theory 
might operate to privilege all secondary ac- 
tivity in connection with a majority strike 
(i. e., a strike satisfying proviso conditions). 
Reply: The proviso privileges only refusals 
to enter upon struck premises. It cannot 
be invoked to protect kinds of action with 
which it is manifestly not concerned, even 
though such actions may accompany a 
majority strike. 

(7) Mr. Tower: The author of the pro- 
viso theory has trouble reconciling the 
Sealright™ and Sterling cases because of a 
misunderstanding of the facts. Reply: 
Since my version of the facts of these cases 
is the same as Mr. Tower’s, I have some 
dificulty with his explanation. Of course 
the two cases—Sealright and Sterling—are 
not on all fours, factually; and I have never 
contended that they were. My reason for 
putting them together was simply to bring 
out prominently the anomalies resulting 
from the NLRB’s introduction of the notions 
of “primary” and “secondary” action. My 
point was that, if the Sealright case was 
properly held a violation of 8 (b) (4), then 
the Sterling case should a fortiort be held a 
violation. Since Mr. Tower apparently 
agrees that the NLRB should have decided 
the Sterling case against the union, I am 
somewhat puzzled by his attack on the pro- 
viso theory, which argues for the same result. 


Indeed, Mr. Tower insists on the manifest 
absurdity of the proviso theory (“it just ain’t 
so”), yet agrees in every single instance 
with that theory as against the NLRB. 
His reconciliation of this apparent paradox 
is that the reaching of a “right” result by 
the proviso theory is merely accidental. | 
for one should be satisfied with this recon- 
ciliation if Mr. Tower would himself ad- 
vance a coherent theory of interpretation 
which is easier to swallow than the proviso 
theory; but he has failed to present.one. In 
the circumstances I must regretfully decline 
to be persuaded. To say “it just ain’t so” 
falls a little short of making a persuasive 
refutation of the proviso theory, as attractive 
as that kind of refutation may sometimes be. 





1% Compare Douds v. Metropolitan Federation 
of Architects, 14 LABOR CASES { 64,271 (DC 
N. Y., 1948). 
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11 Sealright Pacific, Ltd., 2 CCH Labor Law 
Reports (4th Ed.) { 8784, 82 NLRB 530 (1949). 
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CURRENT LITERATURE 





New York Conference 


Proceedings of New Y ork University Third 
Annual Conference on Labor. Edited by 
Emanuel Stein. Matthew Bender & Com- 
pany, Inc., Albany 1, New York. 1950. 689 
pages. $8.50. 

This volume contains the articles that 
formed the basis for the lectures delivered 
during the Third Annual Conference on 
Labor conducted jointly by the Law School, 
the Graduate Division of Public Service, 
the Graduate School of Arts and Science 
and the Division of General Education, of 
New York University. The meeting was 
held in New York City April 26-28, 1950. 
The articles as printed in this book are 
mostly expanded beyond their lecture form 
and therefore are presented with footnotes 
and other helpful addenda. 


Lectures and authors include: 

“Collective Bargaining and the Community,” 
Henry J. Meyer, associate professor of 
sociology, New York University; “Trends 
in Collective Bargaining,” A. H. Raskin, 
labor reporter, New York Times; “The Uses 
and Limitations of Cost of Living Data,” 
Ewan Clague, Commissioner of Labor 
Statistics; “Bargaining over Pensions,” Bur- 
ton A. Zorn, attorney; “Problem Areas in 
Labor Arbitration,” Emanuel Stein, pro- 
fessor of economics, executive director of 
the Institute of Labor Relations and Social 
Security, New York University; “The ‘New’ 
Wage and Hour Law,” Robert A. Levitt, 
attorney, lecturer on public administration, 
New York University; “Jurisdiction of the 
National Labor Relations Board Under the 
Taft-Hartley Act,” David L. Benetar, at- 
torney; “Practice and Procedure [under the 
NLRA analysis of the 1947 amendments] 
... [NLRB] Policies Before and Since the 
Taft-Hartley Act,” Helen Humphrey, chief 
law officer, NLRB, Second Region; “The 
N. L. R. B. and the General Counsel,” Mal- 
colm F. Halliday, formerly associate general 
counsel, NLRB; “The Rights of the Indi- 
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vidual Employee Under the Taft-Hartley 
Act,” Sidney Sugarman, attorney, formerly 
chairman, Regional Wage Stabilization Board; 
“The Boycott Under the Taft-Hartley Act,” 
William Lewis Dennis, associate professor 
of law, New York University; “Has Taft- 
Hartley Helped or Hurt the Achievement of 
Stable Labor Relations?” Jesse Freidin, at- 
torney; “The Local Union and the Interna- 
tional,” William J. Isaacson, general counsel, 
Amalgamated Clothing Workers of America; 
“State Legislative and Judicial Develop- 
ments, 1948-1950,” Morris P. Glushien, gen- 
eral counsel, International Ladies’ Garment 
Workers’ Union, AFL; “The Rights of In- 
dividual Employees Under State Statutes,” 
Seymour Philip Kaye, attorney, staff, 
Voluntary Labor Tribunal, American Arbi- 
tration Society (co-author with Ernest G. 
Allen of “The Suability of Unions,” LABor 
Law JOURNAL, June, 1950); and “Labor Re- 
lations in Trucking: A Case Study,” Lois 
MacDonald, Philip Frieder and Victor J. 
Sheifer. 

The volume includes an index of statutory 
references that are made throughout the 
lectures. 


Story of Labor Peace 


Marathon Corporation and Seven Labor 
Unions. Causes of Industrial Peace Under 
Collective Bargaining Series, Case Study 
No. 8. R. W. Fleming and Edwin E. Witte. 
National Planning Association, 800 Twenty- 
first Street, N. W., Washington 6, D. C. 
1950. 66 pages. $1. 

There has never been a strike or a lockout 
at the Marathon Corporation. Arbitration 
has never been employed; neither the com- 
pany nor any of the unions has resorted to 
the courts; only twice has conciliation been 
used; and governmental agencies have been 
called in on labor relations matters only 
where the law required it. This is a re- 
markable record, particularly because it has 
not been achieved at public expense, nor at 
the expense of the company or the employees. 
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The Marathon Corporation is one of Wis- 
consin’s leading companies in the highly com- 
petitive paper industry. The seven unions 
involved, composed of all of the company’s 
production and maintenance workers, number 
about 3,000. The bulk of these are members of 
AFL’s twin paper unions, the International 
Brotherhoods of Paper Makers and Pulp, 
Sulphite and Paper Mill Workers. The rest 
are members of four AFL printing unions, 
and the International Association of Ma- 
chinists, an independent. 


The company was founded in 1909, grew 
steadily and, since 1946, has been a wholly 
integrated operation from the cutting of 
pulp wood to the final printing of the com- 
pleted package (food packages and food 
wrapping materials). The paper unions 
carried on a largely unsuccessful organizing 
campaign in Wisconsin following World 
War I. Active union organizing campaigns 
followed the passage of the Wagner Act in 
1935, and in 1936 the company signed a 
contract covering one of its plants. In the 
following year all the plants it owned at 
that time were brought under contract. 
Raiding by other unions has never been a 
serious problem, and jurisdictional disputes, 
a potential threat, have been kept out of 
the picture. 


The authors of this study point out pos- 
sible sources of trouble in the future, but 
over-all they are optimistic that solutions 
will be found as they are needed. Some of 
these sources, which may prove to be tougher 
to face than anything that has come up so 
far, are: What will happen if the company 
stops expanding and technological changes 
are proposed which will displace workers? 
What about seniority? How will changes in 
the leadership of the company affect this 
happy situation? (Both company and union 
credit D. C. Everest—until recently presi- 
dent of the company—as the principal 
architect of the relationship.) 


Twenty main factors are acknowledged 
by this study to be responsible for the ex- 
cellent record of industrial peace. They 
include: 


The paper industry, as such, has a good 
record for industrial peace. 


Employment has been stable at Marathon. 


Investment per employee is heavy in the 
paper industry, thereby giving companies 
an incentive to make conditions attractive 
in order to avoid turnover. 

The individual Marathon plants are small, 
making it possible to make close contact 
with the employees. 
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The company keeps wages and working 
conditions equal to any in the area. 

Expanding employment keeps pace with 
technological changes. 

Unionization was accepted 
battle, leaving no scars. 


without a 


The unions involved have been relatively 
undisturbed by ideological questions. 


The company accepts the unions as repre- 
sentative of its employees, making no effort 
to drive a wedge between them. 

The company feels secure, and the unions 
have been granted a union shop. 

Many workers in supervisory positions 
have been members of the unions, making 
the union point of view permeate upward. 


The impact of a strike would be serious 
for both the company and the employees, 
principally because it would be likely to 
result in a permanent loss of customers 
and jobs. 


What the study boils down to is this: 
Constructive and reasonable attitudes of 
employer and union toward bargaining are 
far more important in achieving industrial 
peace than outside factors such as the size, 
profitability or location of the company, or 
the number of unions involved. 


F. D. R. and the NLRA 


The New Deal Collective Bargaining Policy. 
Irving Bernstein. University of California 
Press, Berkeley 4, California. 1950, 178 
pages. $3. 


Mr. Bernstein, whose approach to the in- 
fluence of the New Deal on the emergence 
of a national collective bargaining policy is 
mainly that of an historian, deals with the 
period of 1933 to 1935. In the preface he 
points out the necessity of orientating the 
reader to the period under discussion. This 
advice should be followed, for only then 
will the reader appreciate the problems in- 
volved in those early, formulative days. 
Collective bargaining, majority rule and 
freedom from coercion are so well accepted 
today and well recognized as principles of 
labor relations that the background and 
causes for these innovations have become 
obscured. The author therefore attempts 
“to explain this departure in public policy 
in light of the times: the condition of the 
union movement, the crystallization of fun- 
damental ideas, and the nature of the ‘first’ 
New Deal.” It is refreshing in these days 
of labor strife and critical acceptance of the 
basic collective bargaining theory to hear 
that the author believes that “collective 


November, 1950 @ Labor Law Journal 

















bargaining can be a constructive institution 
in a democratic society.” This book is a con- 
cise and accurate review of the period that led 
to the formation of a national labor rela- 
tions policy. 

The author describes the early days of 
the union movement. The use by manage- 
ment of “yellow-dog” contracts, strike break- 
ers, labor spies and company unions are 
placed in their proper prospective, as are 
labor’s reluctance to seek aid from the 
government — described by the author as 
“voluntarism”—and its suspicion of govern- 
ment. The railway unions first urged the 
government to help, and their cries were 
answered in the passage of the Railway 
Labor Act. Resistance to government gradually 
disappeared. 


In the next period, labor becomes articu- 
late and presses the government to enact 
legislation in its favor. The fundamental 
principles desired by labor and embodied 
in the New Deal collective bargaining legis- 
lation are summarized by the author as: 
(1) Employees shall have the right to self- 
organization and may designate representa- 
tives of their own choosing for the purpose 
of collective bargaining. (2) Conversely, 
employers shall not interfere with, restrain 
or coerce employees in organizing or select- 
ing representatives. (3) Representatives for 
collective bargaining may be determined by 
an election conducted by secret ballot; those 
elected by the majority shall represent all 
the employees. (4) The employer shall 
recognize and deal with the representatives 
designated by his employees. The descrip- 
tion of how these principles became em- 
bodied in legislation is the most fascinating 
part of the book. 


Most people rightly associate labor’s in- 
dependence with the early days of the New 
Deal, but what is not generally known is 
that Roosevelt and his key advisers were 
not in the beginning interested in collective 
bargaining. The New Deal was not a labor 
movement; it was rather a collection of loose 
ideas. The President desired to help labor 
but he did not favor or aid labor in its 
attempt to secure the legislative rights above 
mentioned. The moving force at this time 
behind labor’s desires was Senator Wagner. 
Wagner attempted from the inception of 
the Roosevelt Administration to formulate 
a bill to aid labor but the Senator received 
only lukewarm support from the President. 
Prior to the enactment of the NLRA Roosevelt 
by executive resolution created the National 
Labor Relations Board. This board lacked 
adequate enforcement measures, and its in- 
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effectiveness led to the enactment of the 
Wagner Act, the NLRA of 1934. Prior to 
the passage of this act, the difficult problem 
for Wagner was to convince Roosevelt to 
throw his support behind it. Mr. Bernstein 
gives most credit for Roosevelt’s change of 
policy to the Supreme Court. The Supreme 
Court in its Schechter case invalidated the 
NLRA and, according to the author: “By 
raising a constitutional bar against moderate 
change, the court influenced Roosevelt to 
seek more far reaching solutions. It is no 
coincidence that the most significant reform 
measures of the New Deal followed in the 
wake of the decision in the poultry case.” 


The author is of the opinion that: “The 
fundamental issue of policy in 1935, whether 
the government should step in, has been 
resolved, liberals and conservatives alike 
being in agreement here.” But the more 
perplexing problem as to the permanent 
shape of regulation “is a major challenge to 
the wisdom and imagination of the nation 
for it raises one of the most important and 
bitterly controverted issues of the times.” 


The Institute of Industrial Relations, 
Southern Division of the University of 
California, offers this monograph as part of 
a research program in labor-management 
relations. Other studies in article, pamphlet 
and monograph form have been published 
or are under way. 


It's the Principle of the Thing 


Trends and Problems in Unemployment In- 
surance. Irving N. King. University of 
Illinois Institute of Labor and Industrial 
Relations, 704 South Sixth Street, Champaign, 
Illinois. 1950. 35 pages. Single copies, 
free; additional copies, 10¢. 

The principle of unemployment insurance 
is generally accepted but the program isn’t 
now and never has been completely satisfy- 
ing to any group in the country. Why this 
is—the controversies raging over the “proper” 
level of benefits, eligibility requirements, 
employer contribution rates and the effi- 
ciency of the federal-state system—is dis- 
cussed from all viewpoints in this bulletin. 
Tables and graphs indicating the maximum 
duration and amounts of benefits, groups 
excluded from unemployment insurance 
coverage, minimum size-of-firm provisions 
in the state laws and the status of the 
Unemployment Trust Fund since 1940, illus- 
trate today’s unemployment insurance prob- 
lems. In his work the author includes the 
report of the Advisory Council on Social 
Security to the Senate Committee on 
Finance presenting the five major deficien- 
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cies in the present federal-state system and 
its recommendations for correction. He 
concludes the report on the grateful note 
that despite the conflicting opinions on the 
unemployment insurance program, at least 
the principle is now a fundamental part of 
the American “way of life.” 


New Union Directory 

Directory of Labor Unions in the United 
States, 1950. Bureau of Labor Statistics 
Bulletin No. 980. United States Govern- 
ment Printing Office, Washington 25, 
D.C. 25¢. 

This new directory, issued by the Depart- 
ment of Labor’s Bureau of Labor Statistics, 
is a comprehensive listing of nemes, ad- 
dresses and telephone numbers of 209 inter- 
national unions, representing between fourteen 
and sixteen million workers. There is also 
included a brief analysis of American trade 
union structure and membership. 

Information includes: name, address, affili- 
ation and names of principal officers, for 
each international union; number of locals, 
frequency of conventions, publications and 
their editors, and directors of research and 
education departments; and the principal 
officers, headquarters addresses and publica- 
tions of ninety-one AFL and CIO state and 
territorial organizations. Data has been 
corrected to mid-1950, including affiliation 
changes resulting from the CIO expulsion 
of Communist-dominated unions. A com- 
plete finding index listing each union by its 
full official title facilitates the use of 
the directory. 


California Management Reports 

Management Reports Nos. 33, 38, 63. Re- 
search Division, California Personnel Man- 
agement Association, 442 Flood Building, 
870 Market Street, San Francisco 2, Cali- 
fornia. 1949. Any single copy, $1. 

Personnel departments should keep man- 
agement better informed on the depart- 
ment’s activities—actual and potential, says 
Dale Yoder in Report No. 33, “Reporting 
on the Work of the Personnel Department.” 
It is advantageous to the department itself, 
he continues, because the greatest handicap 
a personnel executive can work under today 
is to be responsible to a management that 
is uninformed on what is going on in its per- 
sonnel department. The preparation of such 
a report—what should be included in it and 
how to present it—is discussed in some detail. 
The author is a professor of economics and 
director of the Industrial Relations Center 
at the University of Minnesota. 
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Mr. Stever, of Ron Stever & Company, 
Los Angeles and San Francisco, emphasizes 
the importance of “selling” the pension plan 
to employees. In Report No. 63, “Working 
Out Employee Pension Plans,” in order to 
clarify his contention that the manner of 
presenting the plan to employees is one of 
the weakest points in pension planning, he 
quotes Rudolph Flesch, author of The Art 
of Plain Talk and originator of the famous 
“Flesch formula” for readability. Mr. 
Stever corroborates Mr. Flesch’s opinion 
that plans written too legalistically can 
actually lower employee morale instead of 
raising it, 

The extremely close correlation of job 
dissatisfaction with membership in unions, 
growth of collectivist ideologies and igno- 
rance of economic facts is demonstrated in 
Report No. 38, “Measuring the Attitude of 
Employees,” by Claude Robinson, president 
of the Opinion Research Corporation, 
Princeton, New Jersey. He uses charts and 
tables to show what employees value most 
in their jobs, the ideologies of foremen, the 
relationship between collectivist attitudes 
and ignorance of economic facts, attitudes 
on government regulation of business, etc. 


ARTICLES 
Let the Tumult and the Shouting Die... 


The article states that “the hue and cry 

. Over industry-wide bargaining seems 
rather beside the point.”—Pierson, “Pros- 
pects for Industry-Wide Bargaining,” Jndus- 
trial and Labor Relations Review, April, 1950. 


“Mr. Boss, I’ve Got a Problem!” 
Participation by the employee in the griev- 
ance aspect of collective bargaining is dis- 
cussed by an NLRB attorney.—Dunau, 
“Employee Participation in the Grievance 
Aspect of Collective Bargaining,” Columbia 
Law Review, June, 1950. 


“Certain Inalienable Rights” ... All 
free men are endowed with them—but is the 
right to strike an inalienable right? This 
article presents one answer to the contro- 
versial question.—Rose, “The Right to 
Strike: Is It an Inalienable Right of Free 
Men?” American Bar Association Journal, 
June, 1950. 


Pensions in California . . . California 
community-property laws have created new 
problems for concerns setting up pension 
funds for their employees. See Kent, “Pen- 
sion Funds and Problems Under California 
Community Property Laws,” Stanford Law 
Review, April, 1950. 
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Arbitration Proceedings and Standards of 
Evidence . . . If, as it appears, there 
are developing two separate codes in arbi- 
tration—one for commercial disputes and 
the other for labor disputes—the author 
concludes that there should be a re-exam- 
ination of divergent concepts and an attempt 
to fix the nature of the arbitration process 
with promulgated rules and regulations to 
which arbitrators or parties may look for 
guidance, particularly with relation to stand- 
ards of evidence.—Abelow, “Standards of 
Evidence in Arbitration Proceedings,” Arbi- 
tration Journal, Winter, 1949. 


Administration of Rent Control . 
Delegations of power, under the guardian- 
ship of Congress, are discussed by Housing 
Expediter Tighe E. Woods, who analyzes 
the administration of the federal rent control 
law.—Woods, “The Administration of a 
Law: Federal Rent Control,” Notre Dame 
Lawyer, Spring, 1950. 


Rent Control in New York State 
The interplay of federal and local control 
over rent in the State of New York is the 
topic of this article. The organizational set- 
up of the state housing law, with all its 
necessary ramifications, makes up the bulk 
of the discussion. The concepts of “rea- 
sonable return” on property that is rented 
and “fair value” in calculating the return 
are aired thoroughly—Geller and Geller, 
“New York State Rent Control—1950,” New 
York Certified Public Accountant, June, 1950. 


Opinions of Attorneys General . . . As 
a source of law in briefs and arguments, 
these opinions of state attorneys general 
are valuable as precedents in particular cases. 
Why they are not more frequently cited is 
one of the topics discussed in this article.— 
Toepfer, “Some Legal Aspects of the Duty of 
the Attorney General to Advise,” University 
of Cincinnati Law Review, March, 1950. 


Which 
The 


Big Three’s and Big Four’s . . . 
grows faster—big business or little? 
author says that growth of big business 


“is merely absolute—not relative; . . . small 
and middle-size firms have grown faster 
than big ones.” He reminds his readers, 
too, that “the big do best on certain tasks, 
the little on other tasks.”—Fleming, “Busi- 
ness and the Antitrust Laws,” Harvard 
Business Review, May, 1950. 


Defense for All v. Deprivation of Legal 
Rights . . . The right of all persons unable 
to employ lawyers to public defense counsel 
and the progress of various states in sup- 
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plying such legal aid are discussed herein.— 
Potts, “Right to Counsel in Criminal Cases: 
Legal Aid or Public Defender,” Texas Law 
Review, April, 1950. 


Rule-Making Power . . . Requirements 
for a suggested auxiliary agency to assist 
the courts in the exercise of rule-making 
power are set forth.—Sunderland, “Imple- 
menting the Rule-Making Power,” New 
York University Law Review, January, 1950. 


Let’s Take a Good Look at Our Fair 
Trade Laws . .. Mr. Schachtman thinks 
that the fair trade laws need a thorough 
re-examination. They protect a selfish pres- 
sure group at the expense of the public. 
They eliminate price competition in the dis- 
tribution of goods, even when differences in 
price reflect only differences in efficiency. 
We must not undermine all that free com- 
petition stands for.—Schachtman, “Resale 
Price Maintenance and the Fair Trade 
Laws,” University of Pittsburgh Law Review, 
Summer, 1950. 


Congressional Investigations . . . The 
authors discuss the power of the Congress 
to inform itself by investigation. They 
assert that the power to make investigations 
is the strongest weapon against corruption 
in executive departments and of importance 
in curbing legislative corruption. They point 
out, however, the necessity for regulations to 
curb the possible abuses and tyrannies inherent 
in the use of such investigations.—Glassie and 
Cooley, “Congressional Investigations—Salva- 
tion in Self Regulation,” Georgetown Law 
Journal, March, 1950. 


Twelfth-Year Summary Chapter 
XI of the Bankruptcy Act was enacted in 
1938, and in the first ten years economic 
boom and postwar prosperity resulted in 
very little Chapter XI experience; begin- 
ning with 1949, however, there has been 
an upward spiral of bankruptcy activity. So 
recount the authors, as they point to the 
chapter as a “means and method whereby 
the individual or small corporation has been 
able to rehabilitate itself and... start a new 
economic existence.”—Weintraub and Levin, 
“Chapter XI Approaches Its ’Teens,” Cor- 
nell Law Quarterly, Summer, 1950. 


Military Justice and the Judge Advocate 
General’s Corps An outline of the 
structure and activities of the corps is pre- 
sented by the author, who serves as Tech- 
nical Civilian Educational Advisor, General 
Staff, United States Army.—Butts, “The 
Judge Advocate General’s Corps of the 
United States Army,” Mississippi Law Jour- 
nal, March, 1950. . 
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Food Drug Cosmetic Law Journal 


* Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, wi 

health, and the general pu 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 
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Other Helpful, Informative CCH Magazines 


TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . 
The editorial policy is to allow frank discus- 
Subscription rate—$6 for “ants 

Write for sample copy. 





Insurance Law Journal 


*% Month after month, this helpful magazine 
presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, 
comments on pending legislation, rulings of 
state commissioners and attorneys general, 
and other features reflecting the changing 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 
ance law men. Emphasis is on the insurance 
law fields of Life, Health and Accident, Fire 
and Casualty, Automobile, and Negligence. 
Issued monthly ; subscription rate—$10 a year, 
including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 
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A LOOK BACK 











October 27 
United States Steel and the United Steelworkers began negotiations 
for a wage increase, having postponed their meeting to this time to 
give the company time to formulate a reply to union demands for a 
wage increase. 

October 26 
International Harvester announced the shutdown of two more of its 
plants as a result of the two-months-old UAW-CIO strike; the 
shutdown, set for October 30, will bring the total of laid-off I-H 
employees to 22,650. 

October 17 
Witnesses before the President’s Commission on Migratory Labor 
suggested federal control to coordinate the work of state agencies 
and to regulate the flow of migratory workers :o the Pacific 
Northwest. 

October 13 
The United Mine Workers Welfare and Retirement Fund announced 
a new hospital and disability benefits program for union members 
and their families; this fund is supported by the thirty cents a ton 
tax paid by the soft coal industry for each ton of coal mined. 

October 10 

The International Association of Machinists executive council unani- 
mously recommended reaffiliation with the American Federation of 
Labor, from which it resigned five years ago. 
Cyrus S. Ching, Director of the Federal Mediation and Conciliation 
Service, was named chairman of the Wage Stabilization Board. 
The Amalgamated Clothing Workers of America, CIO, secured a 
12% cent an hour raise for 150,000 workers in the men’s clothing 
industry from the Clothing Manufacturers Association of the United 
States. 

October 9 
The Supreme Court of the United States acted upon thirteen cases 
involving issues under the Taft-Hartley Act, agreeing to review 
two and declining to review eleven. 

October 5 
Philip Murray announced that the United Steelworkers of America 
would seek a “very healthy and substantial” wage increase, similar 
to those in the automobile and electrical appliances industries. 
United States Steel declared that it would be glad to discuss such 
an increase if the wildcat strikes in the industry were halted “in 
the national interest.” 

The wildcat strike in the rolling mills of the Ford Motor Company 
came to a halt after the company announced that it would take 
disciplinary action against strikers. 

October 2 
Two thousand Ford rolling-mill workers went out on an unauthor- 
ized strike because of what they termed discriminatory provisions 
in their new contract. 

October 1 
Westinghouse Electric and the International Union of Electrical 
Workers, CIO, signed a pact giving a ten cent an hour wage in- 
crease and noncontributory pensions to 50,000 electrical workers. 

September 28 

George J. Bott, Associate General Counsel of the NLRB for two 

years, was appointed to succeed General Counsel Robert N. Denham. 

Robert T. Creasey, President of the Long Lines Division of the 

Communications Workers of America, was appointed Assistant 

Secretary of Labor, 














